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 ARBITRATION DECISION 

By the Commission:  

I. PROCEDURAL BACKGROUND  

This proceeding was initiated by a Petition for Arbitration (“Petition”) filed with the 
Commission on July 16, 2004, by MCI Metro Access Transmission Services, Inc., MCI 
WorldCom Communications, Inc., and Intermedia Communications Inc. (collectively 
“MCIm” or “MCI”), pursuant to Section 252(b) of the Telecommunications Act of 1996, 
47 U.S.C. § 251, et seq. ("1996 Act" or "TA96") and 83 Ill. Adm. Code 761.  The Petition 
seeks resolution by the Commission of approximately 304 disputed issues with Illi nois 
Bell Telephone Company (SBC Illinois) ("SBC” or “SBCI”) in connection with the 
negotiation of an interconnection agreement (“ICA”).  SBC filed its Response to MCI’s 
Petition on August 10, 2004 (hereinafter, the “Response”).  SBC also identified several 
additional disputed issues for resolution.  

Pursuant to notice given in accordance with the law and the rules and regulations 
of the Commission, hearings were held on July 21, 2004, and September 14, 2004, 
before duly authorized Administrative Law Judges (“ALJs”) of the Commission at its 
offices in Chicago, Illinois.  At the hearing, MCI, SBC and the Staff of the Commission 
(“Staff”) appeared and were represented by counsel. The parties waived cross-
examination on all issues presented for arbitration. At the conclusion of the latter 
hearing, the matter was marked "Heard and Taken."  Initial and Reply Briefs were filed 
from September 20, 2004, to October 1, 2004, by MCI, SBC and Staff.  The Proposed 
Arbitration Decision was served on October 29, 2004.  Exceptions were filed by the 
parties on November 5, 2004.   
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II. JURISDICTION 

Section 252(b) of TA96 addresses the procedures for arbitration between 
incumbent local exchange carriers ("ILECs") and other telecommunications carriers 
requesting interconnection, competitive local exchange carriers ("CLECs"). Section 
252(b) prescribes the duties of the petitioning party, provides the non-petitioning party 
an opportunity to respond and sets out time limits. Section 252(b)(4) provides that the 
state commission shall limit its consideration to the issues set forth in the petition and in 
the response to the petition and shall resolve each issue by imposing appropriate 
conditions on the parties as required to implement Section 252(c) - Standards for 
Arbitration. Section 252(d) sets out pricing standards for interconnection and network 
element charges, transport and termination of traffic and wholesale prices.  

Under Section 252(c), a state commission shall apply the following standards for 
arbitration:  

(1) ensure that such resolution and conditions meet the requirements of 
Section 252, including the regulations prescribed pursuant to 
Section 251;  

 
(2) establish any rates for interconnection, services or network 

elements according to subsection (d); and  
 
(3) provide a schedule for implementation of the terms and conditions 

by the parties to the agreement.  
 

III. THE REQUIREMENT OF NEGOTIATION UNDER THE 1996 ACT 

In the recent arbitration between XO Illinois, Inc. and SBC, the Commission 
stated: 

In many instances in this arbitration, the parties have failed 
to conform to the letter or the spirit of Section 252 of the 
Federal Act.  That statute contemplates a period of 135 days 
for voluntary negotiations between an ILEC and CLEC for 
the purpose of achieving an ICA.  During the 25 days 
thereafter, either party can request state commission 
arbitration of “open issues.”  Arbitration is requested by a 
petition, accompanied by documents concerning “the 
unresolved issues” between the parties.  The other carrier 
may respond within the subsequent 25 days.  The 
Commission must then resolve each of the “unresolved 
issues” presented in the petition and response, within a 
period of between 85 and 100 days (depending upon when 
arbitration was requested).  Both Section 252 and Section 
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251(c)(1) of the Federal Act impose an obligation to 
negotiate in good faith. 

The Commission believes that the foregoing statutory 
framework requires diligent and persistent negotiation by the 
carriers, in support of the clear Congressional intention to 
foster interconnection.  Thus, the initial 135-day negotiation 
period should be spent doing just what the statute says – 
negotiating.  ….  By the 135th day, negotiations should have 
either produced a complete agreement or precisely framed 
the parties’ remaining unresolved issues.  Then, if either 
party perceives that negotiations are truly at an impasse, this 
Commission’s processes can be enlisted for deciding 
“unresolved issues.”  * * * * 

Several serious adverse consequences flow from the failure 
to negotiate, to narrow differences, and to properly frame 
unresolved issues.  First, the resources of this Commission 
and its Staff are squandered.  The parties, who are, after all, 
commercial enterprises, should be expending their own  
resources to determine the terms of their interconnection, as 
the Federal Act contemplates.  The Commission should be 
presented only with carefully framed disagreements after 
resolute discussions have led to impasse, not broad and 
open-ended topics that reflect the absence of discussions.  A 
“let the Commission figure it out” approach is not what the 
Congress intended and it diverts us from other duties.  * * * *  
[Also,] the federal and state policies favoring interconnection 
and effective competition are frustrated.  This Commission is 
obligated by the Federal Act to impose conditions and 
establish rates in the ICA that appropriately implement the 
substantive requirements of the law.  The carriers, in turn, 
are required to present an ICA for approval that meets 
statutory requirements and FCC regulations.  These 
outcomes are far more difficult when the parties have not 
earnestly negotiated…. 

It is not enough that XO and SBC each presented its own 
proposed contract terms.  ….  Furthermore, laying those 
texts side-by-side is not the same as presenting satisfactory 
open issues.  ….  It is not up to the Commission or its Staff to 
cull those texts in an attempt to discern what elements 
present a meaningful dispute for which the parties want a 
specific resolution.  That is the job of the parties. 

Order, 04-0371, at 3-5.   
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During the course of the instant arbitration proceeding, similar to 04-0371, certain 
facts came to light leading to questions as to whether SBC and MCI met their duty to 
negotiate in good faith, as imposed by the 1996 Act.  As noted in the XO Arbitration 
Decision, the production of competing contract language is only the start of good faith 
negotiation.  The parties then must bargain.   

Two related manifestations led to these questions.  First, the time allocated to 
actual discussion and negotiation of the issues by SBC and MCI appeared minimal.  
Second, the volume of issues to be resolved by the instant arbitration—304 disputed 
issues on the date the Petition was filed—exceeded the scope contemplated by 
Congress in requiring a Commission decision within approximately 85 to 100 days of 
filing.     

On August 16, 2004, MCI filed a motion, with the “Illinois Negotiations Joint 
Schedule” (“Negotiation Schedule”) included as an exhibit to an attached affidavit.   The 
Negotiation Schedule, which apparently was proposed by SBC and accepted by MCI, 
sets forth the extent of efforts by the two companies to reach resolution of the disputed 
issues prior to filing the arbitration Petition.  It showed that nine (9) days of the 135 to 
160 days allocated for negotiation by the 1996 Act were spent doing so (although the 
Negotiation Schedule counts two hours of work by the parties as a half day of 
negotiations), followed by a “Face to Face Meeting” of one or two days.  These figures 
suggest that the vast majority of the 135 to 160 day negotiation period was wasted.  If 
true, the Negotiation Schedule barely allowed enough time to list all of the disputed 
issues, much less to bargain about them.   The Negotiation Schedule ended at the 
beginning of June, so it is possible that some additional negotiations occurred in the six 
weeks prior to the filing of the arbitration petition.  Nonetheless, the fact that the 
Arbitration Petition was filed with 304 issues did not suggest that any vigorous 
negotiation occurred during that period.   

Furthermore, the arbitration process does not become automatic with the CLEC’s 
initial request for negotiation.  While that event is necessary pursuant to §252(b)(1) of 
the 1996 Act, it is not sufficient.  The 1996 Act mandates that parties negotiate in good 
faith.   (See 47 U.S.C. §251(c)(1); 47 U.S.C. §252(c)(1).)  It is the duty of each party to 
do so.  Indeed, the 1996 Act contemplates that the Commission will facilitate the 
resolution of the last issues left outstanding.  It does not intend Commission 
involvement at essentially all stages of the contract formation process.  Accordingly, 
petitioners shall demonstrate their compliance in their arbitration petition, and 
respondents shall do the same in their response.  The Commission will resolve the 
absence of good faith negotiation, either in general or as to particular issues, in a 
manner that reaches a just and reasonable outcome.   

  SBC argues that the Commission cannot require a showing of good faith, citing 
47 U.S.C. 252(b)(4)(C), as well as the FCC’s First Report and Order (FCC 96-325).  
Specifically, SBC argues that the statute it cites requires a state commission to “ensure 
that such resolution [by arbitration] and conditions meet the requirements of section 
251…”  (47 U.S.C. 252(b)(4)(C)(1).  Section 251, however, provides that:   
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(c) Additional obligations of incumbent local exchange carriers.  In addition 
to the duties contained in subsection (b), each incumbent local exchange 
carrier has the following duties: 

   (1) Duty to negotiate. The duty to negotiate in good faith in accordance 
with section 252 [47 USCS §  252] the particular terms and conditions of 
agreements to fulfill the duties described in paragraphs (1) through (5) of 
subsection (b) and this subsection. The requesting telecommunications 
carrier also has the duty to negotiate in good faith the terms and 
conditions of such agreements. 

47 U.S.C. 251(c)(1).  It therefore is illogical that the Commission would be barred from 
inquiry into a carrier’s compliance with that provision.   Furthe rmore, the FCC stated: 

We believe that determining whether a party has acted in good faith often 
will need to be decided on a case-by-case basis by state commissions….  
[W]e set forth some minimum standards that will offer parties guidance in 
determining whether they are acting in good faith, but leave specific 
determinations of whether a party has acted in good faith to be decided by 
a state commission….  

Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio 
Service Providers, FCC 96-325, CC 96-98, 95-185, First Report and Order, 11 FCC Rcd 
15499 (1996), at ¶150. 

   

IV. APPLICATION OF THE STATUS QUO ORDER 

In its UNE Interim Requirements Order, the FCC ordered that: 

Until the earlier of (1) six months after Federal Register publication of this 
Order or (2) the effective date of the final unbundling rules adopted by the 
Commission in the proceeding opened by the appended Notice, the 
interim approach described above will govern.  Incumbent LECs shall 
continue providing unbundled access to switching, enterprise market 
loops, and dedicated transport under the same rates, terms and conditions 
that applied under their interconnection agreements as of June 15, 2004.  
These rates, terms, and conditions shall remain in place during the interim 
period, except to the extent that they are or have been superseded by (1) 
voluntarily negotiated agreements, (2) an intervening Commission order 
affecting specific unbundling obligations (e.g., an order addressing a 
pending petition for reconsideration), or (3) (with respect to rates only) a 
state public utility commission order raising the rates for network 
elements. 
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Order and Notice of Proposed Rulemaking, ¶29, In the Matter of Unbundled Access to 
Network Elements / Review of the Section 251 Unbundling Obligations of Incumbent 
Local Exchange Carriers, FCC No. 04-179, WC Docket No. 04-313, CC Docket No. 01-
338 (August 20, 2004) (“Status Quo Order”) 

Thus, as a practical matter, any disputes over the rates, terms, and conditions for 
unbundled access to switching, enterprise market loops, and dedicated transport should 
be resolved by simply ordering the parties to comply with the same rates, terms and 
conditions that applied under their interconnection agreements or tariffs as of June 15, 
2004.  Status Quo Order, ¶ 1, n. 5.   The parties, however, should update their June 15, 
2004 interconnection agreement to reflect the rates adopted in the Commission’s SBC 
UNE Loop Order, which became effective on June 25, 2004. See Order, 02-0864 (June 
9, 2004) at 299, Illinois Bell Telephone Company: Filing to increase Unbundled Loop 
and Nonrecurring Rates (“SBC UNE Loop Order”).  

We further find that the FCC’s interim freeze also applies to elements that must 
be made available when switching is made available.  We note that these elements 
include, but may not be limited to, CNAM databases and/or information, LIDB 
databases and/or information, toll free databases and/or information, SS7 systems, 
shared transport, and Operator Services and Directory Assistance (OS/DA).    In this 
regard, we find that the FCC has specified that each of these elements must be made 
available when unbundled local switching is made available.  

Since, in our view, the FCC has essentially frozen the parties’ contractual and 
tariff obligations with regard to certain issues as those obligations existed on June 15, 
2004, this “freeze” has effectively eliminated several issues from consideration, 
including:    

§ CNAM: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, SBC-1, SBC-2 

§ LIDB Service: 2, 3, 4, 5, 6, 7, 8, 9, 10, 12, 13, 14, SBC-1, 

§ SS7: 1, 2, 3 

§ UNE: 33, 37, 47, 48, 49, 51, 53, 55, 56, 57, 58, 59, 61, 62, 63, 74, 76, 77, 
78, 79, 81,82,  SBC 1, SBC 2, SBC 3, SBC 4 

§ 800: 1, 2, 3, SBC-1 

§ OS: 1 

§ DA: 1 

§ Price Schedule: 16,20, 21, 22, 23, 26, 27, 28, 29, 30, 31, 32 

§ Reciprocal Compensation: 16, 17 

§ LIDB and CNAM-AS: Issues LIDB 1and LIDB and CNAM-AS 1 

 

We also note that the Interim Order did not eliminate all issues related to 
unbundled local switching related items; there are still open issues with respect to the 
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provision of these items as they relate to enterprise switching.    The FCC specified that 
rates, terms, and conditions are, with limited exceptions, frozen with respect to their 
relationship to Section 251 unbundled mass market local switching.   

There was no similar freeze with respect to Section 251 unbundled enterprise 
local switching.  However, this is because enterprise switching is no longer on the 
FCC’s list of Section 251 UNEs.  Report and Order and Order on Remand and Further 
Notice of Proposed Rulemaking, ¶451, In the Matter of: Review of the Section 251 
Unbundling Obligations of Incumbent Local Exchange Carriers / Implementation of the 
Local Competition Provisions of the Telecommunications Act of 1996 / Deployment of 
Wireline Services Offering Advanced Telecommunications Capability, FCC No. 03-36, 
CC Docket Nos. 96-98, 98-147, 01-338 (August 21, 2003) (hereafter “Triennial Review 
Order” or “TRO”). Therefore, since SBC does not need to provide unbundled enterprise 
local switching as a Section 251 UNE, we find, as the Staff recommends, that SBC does 
not need to provide as Section 251 UNEs the switching related items that go hand in 
hand, according to the FCC, with Section 251 unbundled enterprise local switching.   

Furthermore, we note that the Commission’s Section 13-801 Implementation 
Order (see Order, 01-0614 (June 11, 2002) Illinois Bell Telephone Company: Filing to 
implement tariff provisions related to Section 13-801 of the Public Utilities Act)  did not 
address whether Section 13-801 imposes a state law requirement that SBC provide 
switch related items in connection with its provision of unbundled enterprise local 
switching.  Neither party has offered a position that addresses the provisioning of these 
elements in the context of their use in conjunction with mass market switching and 
enterprise switching.  Nor, has either party offered a position or support that would 
further explain how differences in state and federal law would impact differences in 
provisioning.   

We conclude, therefore, and require SBC to continue to offer Section 251 
unbundled mass market local switching, enterprise loops, and dedicated transport, as it 
did in the interconnection agreement between the parties or tariffs relied on by the 
parties as of June 15, 2004.  Insofar as they are used in conjunction with Section 251 
unbundled mass market local switching, we require SBC to continue to offer Section 
251 CNAM databases and/or information, LIDB databases and/or information, toll free 
databases and/or information, SS7 systems, shared transport, and OS/DA to MCI as it 
did in the interconnection agreement between the parties or tariffs relied on by the 
parties as of June 15, 2004.  Insofar as they are used in conjunction with Section 251 
unbundled enterprise local switching, we do not require SBC to continue to offer Section 
251 CNAM databases and/or information, LIDB databases and/or information, toll free 
databases and/or information, SS7 systems, shared transport, and OS/DA to MCI.  

Consequently, with respect to each of these issues, we direct the parties to 
incorporate the terms and conditions of their ICA as it existed on June 15, 2004, as the 
Commission ordered decision.  At such time as the law regarding any one of these 
issues might change, either party may invoke the ICA's change of law agreement and 
require negotiations on that point. 
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V. ISSUES FOR RESOLUTION   

A. General Terms (GT&C) 

1. GT&C 7 

How long should the Term of the Agreement be? 

a) MCI’s Position 

MCI proposes a five-year contract term because the three-year term has proven 
to be too short.  Where negotiation can start as early as 6 months before the contract 
terminates, the potentially “undisturbed” portion of a three year contract term would be 
only 2½ years.  And where the law is in flux, as now, it is likely that the “undisturbed” 
portion  of the contract term would be even shorter.  As Staff recognizes, frequent 
contract renegotiation unnecessarily drains the resources of both the contracting parties 
and the Commission.  A five year contract term would provide increased stability of 
contractual relationships and decreases regulators’ and parties’ costs, while any 
material changes in law that occur during the term can be incorporated into the contract 
through its change-of-law provisions. 

SBC’s claim that technological changes cannot be accommodated via change-of-
law provisions is false.  Such changes have been taken into account through change-of-
law processes and industry-wide fora on numerous occasions.  Furthermore, working 
through the change-of-law process with respect to a limited number of issues is 
certainly less cumbersome and time-consuming than more frequently renegotiating an 
entire ICA, which raises literally hundreds of issues.  Finally, a five-year contract term 
will provide the parties with the incentive and opportunity to focus on doing business 
based upon reasonable ICA certainty, and making necessary amendments when 
required. 

b) SBC’s Position 

SBC proposes a three-year term for the ICA, which Staff supports.  FCC Rule 
809(c), 47 C.F.R. § 51.809(c), requires ILECs to make interconnection agreement terms 
and conditions available only for “a reasonable period of time,” and three years is a 
reasonable period of time given the rapidly changing techno logy and regulatory 
environment in the telecommunications industry.  Indeed, the Commission previously 
determined that three years is an appropriate term for an interconnection agreement, 
based in part on its recognition that “the telecommunications field is changing so rapidly 
that contract provisions which are reasonable under the law and circumstances at one 
point in time may be rendered obsolete, ineffective or burdensome under the law and 
circumstances which develop at a later point in time.” Docket 00-0332, Arbitration 
Decision (August 30, 2000), at 12. 

MCI supports its proposed five -year term with two conclusory assertions, both of 
which are wrong.  First, MCI asserted that a three-year term is too short and drains both 
the Commission’s and carriers’ resources.  That agreement, however, was entered in 
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1997 and, notwithstanding its six amendments, is obsolete in many respects.  And the 
actual seven-year duration of that nominally “three-year agreement” is illustrative of the 
fact that interconnection agreements almost invariably remain in place for longer than 
their nominal term.  In other words, it is unlikely that the parties again will be arbitrating 
in Illinois in three years even if the ICA has a three-year term.  Second, MCI asserts that 
a five-year term will provide the parties with the incentive to make the necessary 
amendments rather than engaging in a tooth-to-tail negotiation.  MCI, however, has its 
argument backwards:  the longer the term, the more likely each party will be to try to 
completely overhaul the agreement during the next round of negotiation.  SBC concurs 
with Staff’s reasons favoring a three-year term, and asks that the Commission adopt 
Staff’s recommendation. 

c) Staff’s Position 

The Staff recommends that the Commission adopt the three-year term proposed 
by SBC and reject MCI’s proposed five-year term.  A three-year term not only provides 
some certainty to both carriers, but it also allows the carriers to develop long-term 
business plans with adequate assurance.  As the telecommunications landscape 
continues to change in technology and regulation, the carriers are better situated to 
address those changes in a three-year term versus a five-year term.  This would 
dispense with the carriers having to negotiate multiple amendments in a piecemeal, 
patchwork manner.  While a five-year term is of a longer duration, it may hamper the 
parties’ ability to address and efficiently respond to changing market conditions.  Lastly, 
the Commission will also be able to respond more reasonably to the ever-evolving 
telecommunications marketplace if the parties adopt a three-year term.  The potential 
cost savings that may occur when an arbitration request is brought before the 
Commission every five years, instead of every three years, is outweighed by the 
Commission’s ability to promptly respond to the market conditions after a three-year 
term.  As market conditions in the telecommunications industry continue in a state of 
flux, it would be more prudent to adopt the three-year term proposed by SBC.  

d) Commission Analysis and Conclusions 

SBC and MCI both put forth arguments why their competing term limits, three 
and five years respectively, should govern this ICA.  The Commission concludes that a 
three-year term is appropriate.  As Staff points out, a three-year term will allow the 
parties to establish business plans that reflect current industry standards, regulations 
and technology.  Also, the Commission can effectuate policies which reflect current 
market conditions in a more rapid time frame.  The Commission therefore directs MCI 
and SBC to adopt the three-year term for the ICA.  The Commission further notes that, 
in connection with Issue GT&C 8, the terms and conditions of the ICA entered pursuant 
to this arbitration may be available for a fourth year if negotiations on a successor ICA 
are ongoing.   
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2. GT&C 8 

MCI: If the parties are negotiating a successor agreement, should either party be 
entitled to terminate this agreement before the successor agreement becomes 
effective?  

SBC: What terms and conditions should apply to the contract after expiration, but 
before a successor ICA has become effective? 

a) MCI’s Position 

If the parties are negotiating a successor agreement, neither party should be 
permitted to terminate the existing agreement, except for material breach.  Instead, 
consistent with language on which the parties agreed, their contract should remain in an 
“evergreen” status after the expiration of the initial term, provided that the parties are 
negotiating a successor agreement.  This approach has been agreed to by the parties in 
their recent ICAs in Michigan, Ohio, California and Connecticut.  SBC’s proposal to 
transform the contract into a month-to-month agreement terminable upon written notice 
is unreasonable and will not permit sound business planning. 

b) SBC’s Position 

SBC proposes provisions to govern the parties’ relations after this ICA has 
expired and before a successor agreement has become effective.  MCI opposes these 
provisions in their entirety, but its sole objection is based on a misreading of SBC’s 
language.  SBC’s proposed language should be adopted, because MCI and SBC 
otherwise are apt to find themselves in an uncertain position when the ICA has 
terminated and they are negotiating a successor agreement.  Typically, both parties to 
an ICA expect to continue doing business with each other during this period – i.e., to 
continue their interconnections, payments of intercarrier compensation, leasing of 
UNEs, and the like – but it is (or may be) unclear pursuant to what terms and conditions.  
Should it be the terms and conditions of their terminated interconnection agreement, for 
example, even though that agreement is no longer in effect?   

SBC’s proposed language will minimize such uncertainties, because it spells out 
how the parties are to proceed after this ICA expires.  MCI objects to SBC’s proposed 
language, and has offered no counter-proposal.  MCI does not argue that the ICA 
should not provide for the scenarios SBC’s language addresses, however; MCI only 
objected to a feature of SBC’s language that does not exist.  According to MCI, SBC’s 
proposed language would permit it to terminate the agreement after expiration of the 
initial term, even if the parties are pursuing a successor agreement.  GT&C Section 7.6, 
however, specifically provides that, during negotiation of a successor agreement, the 
parties will continue to perform their obligations under the previous agreement until the 
successor agreement becomes effective.   

SBC does not object to Staff’s recommendation that the ICA terminate no later 
than ten months after a notice of termination, but sees no connection between that and 
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Staff’s opposition to the continuation of the ICA during that ten-month period being on a 
month-to-month basis.  If the Commission adopts Staff’s recommendation that the ICA 
be of no further legal effect after ten months, the Commission should still approve the 
language that would specify that the continuation of the ICA during that ten-month 
period would be on a month-to-month basis. 

c) Staff’s Position 

The Staff recommends that the ICA should remain in effect after the termination 
date; however, if a party sends notification of termination, the agreement should expire 
after a ten-month period or when the Commission approves a successor agreement.  
The parties apparently agree, and Staff supports, that the agreement should continue to 
be in force and effect until a new one is in place.  By allowing the agreement to 
continue, the parties can focus on negotiations, while providing services to customers 
without disruption to the rates, terms and conditions for those services.  Staff likewise 
recommends that the Commission reject SBC’s proposal to continue the term of the 
agreement on a month-to-month basis once the initial term expires.   

The Staff has a number of concerns with an existing agreement that has no 
definite deadline.  First, Staff believes the lack of a deadline will be little incentive for a 
party in a stronger negotiating position to conclude negotiations.  This could cause the 
agreement to continue even when the terms, rates and conditions may be inappropriate.  
Second, Staff believes a deadline is important for incorporating changes to products 
and services that have occurred as a result of technological changes as well as 
changes in the business needs of carriers.  Continuing without a deadline may result in 
interconnection agreements whose terms, rates, and conditions may be one-sided, 
outdated, or no longer consistent with the public interest.  Third, setting a definite 
deadline prevents one party from repeatedly entering into, and subsequently 
withdrawing from, negotiations to artificially and unfairly prolong the terms of the expired 
agreement.  Such a practice exhausts the resources of the Commission and the carrier, 
and circumvents the mandate of the 1996 Act that the parties take the necessary, 
appropriate, and good-faith steps to secure a successor agreement within a reasonable 
period of time.   

Finally, SBC’s month-to-month proposal should be rejected to ensure 
marketplace certainty and guide carriers as they implement long-term business plans.  
Staff therefore recommends that the Commission adopt its recommendation to 
discontinue agreements that continue beyond ten months once one of the parties has 
been served a notice of termination, unless the parties subsequently agree to adopt the 
expiring ICA with a new termination date. 

d) Commission Analysis and Conclusions 

The Commission finds that Staff’s proposal addresses both MCI’s desire to 
maintain the terms and conditions upon expiration of the ICA, and SBC’s concern about 
the use of sham negotiations to artificially extend an expired ICA.  The expiring ICA 
therefore should continue in effect for a finite period during negotiations of a successor 
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ICA.  The Commission supports Staff’s proposal that a definite deadline should govern 
negotiations of the successor ICA, but is concerned that Staff’s proposed window of ten 
months does not allow sufficient flexibility to address any unexpected issues which may 
arise.  A deadline of one year, rather than ten months, is therefore adopted as the finite 
period for the completion of negotiations of a successor ICA.  Implementation of a 
successor ICA shall terminate the expired ICA unless the successor ICA provides 
otherwise.     

The Commission also finds that SBC’s month-to-month proposal could provide 
an ILEC with unfair bargaining power with respect to negotiations on the successor ICA.  
That proposal does not provide adequate assurance that the public interest will be met 
with a sufficient offering of products and stable terms and conditions while negotiations 
of the successor ICA are ongoing.  The Commission, however, adopts those terms 
proposed by SBC that are not inconsistent with the finding and modifications set forth 
above.  

3. GT&C 9 

MCIm: Same as Issue GT&C 12(a) 

SBC: What terms and conditions should apply to the contract after expiration, but 
before a successor ICA has become effective?  

a) MCI’s Position 

See MCI’s position on GT&C Issue 8. 

b) SBC’s Position 

See SBC’s position on GT&C Issue 8. 

c) Staff’s Position 

See Staff’s position on GT&C Issue 8. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and Conclusions for GT&C Issue 8. 

4. GT&C 10 

MCIm:  Which Party’s Deposit clause should be included in the Agreement?  

SBC:  With the instability of the current telecommunications industry is it 
reasonable for SBC to require a deposit from parties with a proven history of late 
payments?  



04-0469 

 13

a) MCI’s Position 

MCI’s deposit clause should be included in the Agreement because it is fair, and 
accounts for—and is consistent with—recent FCC guidance on the subject of security 
deposits.  SBC’s proposal, on the other hand, should be rejected because it is 
ambiguous, internally inconsistent, and commercially unreasonable. 

In accordance with the FCC’s guidance, MCI’s proposal permits a party to charge 
a deposit based on the other party’s failure to make timely payments under the ICA.  
SBC’s proposal would permit the parties to charge a deposit based on any number of 
various triggers, some of which are so broadly defined, subjective, and ambiguous  that 
they could be construed to require a party to pay a deposit even if that party were 
honoring its payment obligations under the ICA.  Such a result is not commercially 
reasonable. 

MCI's proposal is set forth logically and drafted in a clear, concise manner.  
SBC’s proposal jumps from point to point, is not organized in any coherent fashion, is 
internally inconsistent, and grants SBC precisely the sort of discretion the FCC found 
troubling.  Accordingly, adopting MCI’s proposal will further enhance the parties’ ability 
to understand and comply with their ICA obligations.  It will protect against potential 
credit risks while not imposing burdens so onerous as to be disruptive to business 
operations. 

b) SBC’s Position 

GT&C Section 9 is deposit requirements that SBC needs in order to protect itself 
against the losses it incurs when it provides services to CLECs that fail to pay their bills.  
SBC’s proposed deposit provisions are reasonable, and Staff recommends that they be 
adopted with one modification that SBC accepts.  See Staff Init. Br. at 13-14.  MCI is an 
exemplar of why deposit provisions like those proposed by SBC are necessary, and 
even if the Commission does not see MCI as a current credit risk, it is still essential that 
SBC’s proposed language be adopted, in the form recommended by Staff.  The parties’ 
disagreements concerning Section 9 concern the size of the deposit; the circumstances 
under which a deposit will or will not be required; and several lesser issues. 

Size of Deposit:  SBC proposes a deposit equal to three months’ anticipated 
billings, while MCI’s proposes one month.  The basis for SBC’s proposal is 
straightforward:  The provisions in the ICA that govern the timing of bills, bill payments, 
and the handling of unpaid bills are such that if MCI stops paying its bills, MCI could 
owe SBC as much as two-and-a half months worth of payments before SBC can stop 
the hemorrhaging by discontinuing service to MCI.  Consequently, the purpose of the 
deposit requirement would be defeated if MCI’s deposit were only large enough to cover 
one or two month’s unpaid bills.  MCI’s proposal is contrary not only to the purpose of 
the deposit requirement, but also to MCI’s own tariff, which calls for deposits as large as 
four months’ estimated charges from business customers, and to the Illinois 
Administrative Code, which also contemplates deposits up to four months’ estimated 
charges for business customers.  Moreover, MCI and SBC arbitrated this same issue of 
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deposit amount in Ohio and Michigan, and the PUCs of both states resolved the issue in 
favor of SBC.  The Michigan decision is especially notable, because the language SBC 
proposed there is identical to what it is proposing here, and because it was the first 
arbitration between SBC and MCI that dealt with the issue of deposits since MCI filed 
for bankruptcy in 2002. 

Deposit Triggers:  The parties disagree about the circumstances under which a 
deposit will be required.  SBC witness Egan described SBC’s proposal in detail; 
explained why each trigger that SBC proposes should be adopted; and explained why 
MCI’s proposed triggers are unreasonable.  Staff supports SBC’s proposal, and the 
Michigan Commission found SBC’s identical proposal superior to that of MCI.   

MCI also contends that its deposit proposal took guidance from a recent FCC 
policy statement.  MCI made the same argument in the parties’ arbitration of the same 
issue last year, and the Michigan Commission rejected it.  MCI’s depiction of the 
significance of the policy statement is misleading as well.  That policy statement had 
nothing to do with CLECs, and was not in the context of an interconnection agreement.  
Furthermore, it would not apply here, because the proposed deposit requirements that 
were criticized by the FCC were inappropriately subjective.  SBC’s proposed deposit 
triggers, on the other hand, are objective.   

Interest on Deposits:  MCI’s proposed Section 9.3 provides for 6% interest on 
deposits.  But market interest rates are near 45-year lows, and MCI’s proposed 6% rate 
is inflated.  The appropriate rate is the State of Illinois tariff rate as approved by the 
Commission, which may change from time to time.  Indeed, the deposit interest rate 
should not be fixed, but should instead be subject to periodic adjustment to reflect 
fluctuations in market interest rates.  Moreover, SBC pays other CLECs Commission-
approved tariffed interest rates, and MCI should receive the same rate.   

Return of Deposits:  MCI’s proposed Section 9.4 would allow deposits to be 
returned after six consecutive months of timely payments.  It should be twelve months 
instead, because a six-month period does not reflect a full business cycle.  The 
Michigan arbitration rejected MCI’s six-month proposal and adopted SBC’s twelve-
month proposal.   

Application of Deposit to Past Due Amounts:  MCI’s proposed Section 9.7 states 
that the party holding the deposit can apply a portion of the deposit to balances that are 
over 120 days past due if the party that provided the deposit continues to be in arrears.  
The first problem with MCI’s language is that it does not clearly state when the party 
holding the deposit can use it to apply to the past due balances.  Second, deposits 
should be applied to undisputed past due amounts at the holder’s discretion.  MCI’s 
language is unnecessarily narrow in that deposits could only be applied to balances 
over 120 days past due (over 150 days from invoice date).  
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c) Staff’s Position 

It appears to Staff that both parties understand and accept that deposit 
requirements are reasonable.  Staff is of the view that the deposit requirements and 
advance payment demands imposed upon MCI should not be set at disproportionately 
high levels as may result from SBC’s proposal, however.  It is Staff’s understanding that 
SBC primarily bases its deposit conditions on its prior history and relationship with MCI.  
Staff further understands that SBC experienced significant financial losses due to MCI’s 
bankruptcy and now seeks to establish safeguards in the form of deposits and advance 
payments to re-establish a new relationship post-bankruptcy.  Because MCI raises 
some legitimate concerns regarding the unilateral action allowed SBC in its deposit 
proposal, Staff recommends the Commission adopt SBC’s proposal with some 
modifications.   

In addition, Staff concurs in the proposition that SBC must establish deposit 
standards that will not negatively impact it if and when other carriers seek to opt in to 
the ICA.  Staff asserts that such protection is particularly important in scenarios where 
the relationship between SBC and the requesting carrier are vastly different, thereby 
potentially leading to discriminatory outcomes.  To accommodate both parties, Staff 
recommends the Commission to adopt the following: 

(1) Accept the four bases outlined in Sections 9.2.1 to 9.2.4 proposed by both 
parties that could trigger a demand assurance of payments; 

(2) Accept Sections 9.3.1 and 9.3.2 of Section 9.3 as proposed regarding 
forms of assurance of payment; and, 

(3) Reject 9.3.3 because it conflicts with Section 9.10 (9.3.3 requires MCI pay 
SBC three months worth of billing, but 9.10 requires four months even 
though deposit triggers are the same for both).  SBC must be consistent 
regarding whether the requested deposit should be three or four months. 

Staff presumes that SBC’s “acceptance” of the Staff’s recommendation to mean 
that SBC proposes to delete from the ICA, the 3 month payment requirement found in 
section 9.3.3 and retain the 4 month requirement contained in Section 9.10.  

d) Commission Analysis and Conclusions 

Both parties to the Agreement understand and accept the role deposits play in 
this ICA, particularly based on the past history of the parties.  SBC seems to accept 
Staff’s proposal in its Initial Brief that the terms regarding deposit be consistent 
throughout the Agreement. Both Sections 9.3.3 and 9.10 should request a three-month 
payment requirement, instead of one section requesting a four-month payment 
requirement.  While the Commission concurs that consistency is desirable, it does not 
find that a deposit in the amount of four months of billings is more appropriate than for 
three months of billings.  Although 83 Ill. Adm. Code 735.120(a) caps the amount at four 
months, it leaves room for the parties to agree to a lesser amount.  It appears from 
SBC’s statements that three months’ deposit is sufficient, and that will be adopted.  The 



04-0469 

 16

language of section 9.3.3 shall be maintained, and that of 9.10 shall be modified to 
require a deposit of three months of billings.  The Commission otherwise accepts Staff’s 
proposal and its modifying language.  The Commission also adopts, as Staff 
recommends, the remaining language presented by SBC.   

5. GT&C 11 

What terms and conditions should apply in the event the Billed Party does not 
either pay or dispute its monthly charges? 

a) MCI’s Position 

MCI’s proposed contract language calls for a simple procedure to be followed in 
the event that the Billed Party does not either pay or dispute its monthly charges.  Upon 
the Billed Party's failure to pay all amounts due by the bill due date, the Billing Party 
may provide a written demand that the Billed Party pay overdue amounts within five 
days.   If the Billed Party does not respond to the written demand, the Billing Party may 
provide a second notice.  If the Billed Party does not satisfy the second written demand 
to pay within five business days of receipt, the Billing Party may, as to that BAN only, (1) 
require provision of a deposit or increase an existing deposit; and/or (2) refuse to accept 
new, or complete pending, orders for the services billed in that BAN. 

In contrast to this simple procedure, SBC’s proposed requirements are one-
sided, heavy-handed, and unduly onerous.  Although the proposed language is written 
in reciprocal terms, SBC's language is actually discriminatory in that the requirement for 
payment of disputed amounts for resale and UNEs, as well as the deposit requirement 
or increases, in all likelihood will apply only to MCI, as the purchaser of services under 
the ICA.  The penalties imposed by SBC also are discriminatory in that the refusal to 
accept or complete orders and disconnection of service will only impact MCI's 
customers.   

SBC’s exercise of the foregoing penalties would be enormously disruptive to MCI 
and its customers, and ignores the fact that SBC's obligations under the 
Telecommunications Act of 1996 and its obligations under Illinois law do not evaporate 
due to an alleged default under the ICA.  SBC's language would permit it to use a 
claimed default regarding one service as justification to terminate all other services 
provided under the ICA.  The penalties proposed by SBC also are applied cumulatively, 
and without limitation as to reasonableness, proportionality, or fair-play.  Indeed, under 
SBC's proposal, a de minimis violation of the ICA's payment provisions can trigger the 
full panoply of penalties.   As set forth in SBC's proposed section 10.1, the Billed Party's 
failure to pay any portion of any amount due can result in suspension or disconnection 
of all services, not just those services billed in that particular BAN. 

The Commission should adopt MCI's proposed language.  MCI's proposal is fair 
and provides the proper incentives.  It creates incentives for the Billed Party to timely 
pay unpaid charges while also ensuring that the Billed Party will not be subjected to 
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onerous consequences, such as disconnection, that could adversely affect the Billed 
Party's end-user customers. 

b) SBC’s Position 

At some point, SBC has to be allowed to stop providing service to MCI if MCI 
stops paying its bills.  That seems obvious, but MCI argues that it is unduly harsh.  The 
PUCs in both Ohio and Michigan adopted SBC’s language on this issue and rejected 
that of MCI, however, and Staff supports the key features of SBC’s proposal. 

SBC’s language permits the Billing Party to send a collection letter to the Non-
paying Party when there are past due amounts.  This initial collection letter would state 
that the Non-paying Party must remit all unpaid charges to the Billing Party within ten 
business days.  If the Non-paying Party (MCI, for purposes of illustration) wants to 
dispute any of the unpaid charges, it must, within ten business days, notify the Billing 
Party (SBC, for purposes of illustration) in writing of any disputes, pay all undisputed 
amounts owing, and pay all disputed amounts into an interest-bearing escrow.  Failing 
that, SBC would send a second letter demanding the unpaid balance be paid within five 
business days.  Upon sending the second collection letter, SBC could suspend 
acceptance of new orders from MCI.  And if MCI  failed to pay within five business days 
after the second letter, SBC Illinois could disconnect MCI’s services if the Unpaid 
Charges exceeded 5% of the aggregate amount billed by SBC to MCI in Illinois during 
the prior month.  This is the proposal that was approved by the Ohio Commission and 
the Michigan Commission in the parties’ most recent arbitrations in those states.  

The parties’ principal disagreements are (i) whether the Billing Party should be 
permitted to discontinue service to the Non-Paying Party as a remedy for non-payment; 
and (ii) whether a discontinuation of service should apply only to the particular 
service(s) for which payment was not made. 

MCI opposes discontinuation of service as a remedy for unpaid bills, even though 
its own tariff allows MCI to discontinue service to its own customers if they do not pay 
their bills.  SBC agrees with Staff that avoiding further financial losses is a legitimate 
business reason for disconnection of service to MCI.  Under MCI’s proposal, however, 
non-payment by MCI can lead only to a request to increase the existing deposit, or 
refusal to accept new orders or complete pending orders.  Consequently, the third 
option proposed by SBC, namely, “that non-payment when such bills are not disputed 
charges should also lead to suspension or disconnection of services,” should be 
adopted.   

Furthermore, while MCI’s proposal would not allow SBC to stop providing service 
to MCI if MCI fails to pay its bills, it would allow SBC to decline to process orders from 
MCI for new service.  But MCI’s proposal would restrict that remedy to the particular 
Billing Account Number(s) for which payment was not made.  That is a severe limitation, 
because there are about 500 different BANs.  If MCI fails to pay undisputed bills and 
bills for which SBC has repeatedly sent MCI collection notices, SBC must be allowed to 
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protect itself by refusing to sell any more resale, UNE, or collocation services to MCI, 
not merely those services in the same narrow BAN as those for which MCI failed to pay.   

c) Staff’s Position 

Staff recommends that the Commission reject SBC’s new standard billing dispute 
process.  Staff understands that SBC is legitimately concerned with avoiding potential 
financial losses, and using disconnection as a tool in that effort is reasonable; however, 
SBC’s proposal to funnel all related matters through this new process is unacceptable in 
Staff’s view.  SBC’s approach inappropriately encapsulates a restrictive technical 
process within its attempt to form guidelines for MCI to comply with the terms and 
conditions of Section 10.  Staff takes the position that MCI should be afforded a prompt 
and efficient filing process to resolve complaints and billing disputes regardless of the 
method employed.  SBC’s proposal for lodging and logging disputes fails to provide MCI 
with such a method as written, and therefore should be rejected.  

Staff recommends that SBC’s proposed language that “failure to pay all or any 
portion of any amount required to be paid may be grounds for suspension or 
disconnection of resale services, network elements and collocation as provided for in 
this section,” however, should be accepted by the Commission.  Staff considers this 
language acceptable because SBC has also included qualifying language that clarifies 
for MCI the parameters for when SBC will and will not i nstitute this clause. 

d) Commission Analysis and Conclusions 

The Commission concurs with Staff that SBC’s proposal does not afford MCI an 
efficient process through which to handle billing disputes.  The Commission supports 
SBC’s rationale for a disconnection procedure as reasonable to address financial risks 
associated with non-payment.  The new dispute process it proposes, however, is too 
technical, and is rejected.   

SBC’s proposed language in Section 10.1 regarding a third remedy, that “failure 
to pay all or any portion of any amount required to be paid may be grounds for 
suspension or disconnection of resale services, network elements and collocation as 
provided for in this section,” also is accepted.  The Commission concurs that such a 
remedy is necessary to enforce payment in some circumstances, and that it is not 
commercially unreasonable to suspend or disconnect service after a period of 
nonpayment.  The Commission views SBC’s qualifying language as a reasonable 
assurance to MCI as to when disconnection may be implemented.   

Based on the foregoing, the Commission agrees with Staff’s recommendations, 
which is based on MCI’s proposed language and  also includes a remedy proposed by 
SBC. The Commission finds that the whole of Section 10 should state: 

If the Billed Party fails to pay all amounts due by the Bill Due Date, and 
none of the exceptions listed in Appendix Invoicing of this Agreement 
apply to that amount, the Billing Party may, in addition to exercising any 
other rights or remedies it may have under this Agreement or Applicable 
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Law, provide written demand (in accordance with the notice requirements 
set forth in the General Terms and Conditions) to pay. If the Billed Party 
does not respond to the written demand to pay within five (5) business 
days of receipt, the Billing Party may provide a second notice. If the Billed 
Party does not satisfy the second written demand to pay within five (5) 
business days of receipt, and the Billed Party has 60 days or greater past 
due balances for a BAN to which none of the exceptions listed in Section 7 
applies, the Billing Party may require provision of a deposit or increase an 
existing deposit pursuant to a revised deposit request, or refuse to accept 
new, or complete pending, orders for services. Failure to pay all or any 
portion of any amount required to be paid also may be grounds for 
suspension or disconnection of Resale Services, Network Elements and 
Collocation as provided for in this section. This section does not apply to 
disputed charges and/or nonpayments arising from Appendix Reciprocal 
Compensation or Appendix Network. 

6. GT&C 14 

Which Party’s audit requirements should be included in the Agreement? 

a) MCI’s Position 

MCI's language should be included in the ICA because it is appropriately 
circumscribed to protect the parties from disclosure of competitively sensitive business 
information and because it has been used successfully by the parties in other ICAs.  
SBC's proposed language is far too broad. 

For example, SBC proposes language that would permit a party to initiate an 
audit for the purpose of "verifying" the Audited Party's "compliance with any provision of 
this Agreement that affects the accuracy of [the] Auditing Party's billing and invoicing of 
the services provided to [the] Audited Party."  Such sweeping language too readily 
permits the Auditing Party to delve into the Audited Party's sensitive business records 
under the guise of "verifying" the Audited Party's compliance with the ICA's billing and 
invoicing provisions.  For these reasons, the Commission rejected such proposed audit 
provisions in the Global NAPs Illinois, Inc. arbitration, Docket No. 02-0253.  The 
Commission should do so again because MCI is not only a customer of SBC, it is also a 
competitor.  As such, MCI has a commercial interest in limiting to certain narrow 
circumstances SBC's right to inspect MCI's competitively sensitive business records.  
SBC's proposal unreasonably expands the parties' right to initiate audits. 

b) SBC’s Position 

To ensure that bills are accurate, the parties have agreed, in GT&C § 13, that 
each party may audit the other.  There are, however, several disagreements concerning 
the audit provisions: 
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Scope of Audits (§§ 13.2, 13.4):  Under MCI’s proposal, the only purpose of the 
audits would be to ensure that the audited party’s bills are accurate; as a result, the only 
records of the audited party that would be subject to examination would be those that 
pertain to that party’s bills.  SBC agrees that a key purpose of the audits is to ensure 
that the audited party’s bills are accurate.  But that is not the only purpose, because the 
accuracy of each party’s bills depends partly on the accuracy of information provided by 
the other party.  In certain situations, SBC relies upon data and records provided by 
MCI to create the bills it issues to MCI.  Accordingly, when SBC audits MCI, SBC must 
be allowed to examine not only the MCI records that underlie MCI’s bills, but also the 
basis of the MCI records that MCI furnishes SBC for use in SBC’s billing.  SBC 
proposes the following language for Section 13.2 to clarify that audits serve that second 
purpose: 

Any audit under this Section shall be for the purpose of evaluating (i) the 
accuracy of Audited Party’s billing and invoicing … and (ii) verification of 
compliance with any provision of this Agreement that affects the accuracy 
of Auditing Party’s billing and invoicing of the services provided to Audited 
Party hereunder.   

SBC notes Staff’s concurrence that audits are necessary to assure both parties that the 
call records and information that they provide to the other for billing purposes are 
reliable. 

MCI does not contest the proposition that SBC should be allowed to audit the 
records that MCI provides to SBC for SBC’s use in billing MCI.  Instead, MCI asserts 
that SBC’s language is overly broad because it calls for verification of compliance with 
any provision of the ICA that affects the accuracy of the Auditing Party’s bills.  MCI’s 
argument fails for two reasons.  First, even if MCI’s criticism were correct, that would not 
be a reason for rejecting SBC’s language in toto, as MCI proposes; at most, it would be 
a reason for narrowing the universe of the provisions referenced in SBC’s language.  
Second, MCI’s criticism is incorrect in that nothing is overly broad about verifying 
compliance with each and every provision of the ICA that affects the accuracy of bills. 

Important as audits are, one per year generally is sufficient.  The MCI proposal of 
twice per year entails unnecessary time and expense.  An audit can take as long as 
three months, and that means that if MCI’s language were adopted, the notice for a next 
audit could come right on the tail of the completion of the preceding audit.  SBC 
believes that is too frequent.  There is an exception, but it is addressed by SBC’s 
proposed language for Section 13.3, which provides that if an audit discloses errors in 
an amount at least five percent of the amounts payable by the auditing party, a follow-
up audit will be allowed in order to ensure compliance with the agreement.  MCI’s 
proposed follow-up audit threshold of one and one-half percent (1½%) is unreasonably 
low and would result in expensive and unnecessary work by both parties.   

The appropriate maximum time period to be covered by an audit is the 12 month 
period proposed by SBC.  An audit covering the 24 month interval proposed by MCI 
would require excessive time and resources to produce the voluminous amount of 
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documentation needed to complete the audit.  In addition, retention of records to 
support a longer period would be administratively burdensome and expensive to 
manage.   

The auditing party’s employees should be permitted to perform the audits.  MCI 
is apparently concerned about the exposure of confidential business information, but 
there are ample safeguards against that, including redaction of proprietary information 
from audited records, confidentiality agreements, and so forth.  To accommodate the 
parties’ differing views on this matter, SBC proposes language that would allow the 
audited party to insist that the audit be performed by an independent auditor, but that 
would require the audited party, if it made that choice, to pay one quarter of the auditor’s 
fees and expenses.  SBC is willing to allow MCI’s employees to audit SBC’s records, 
and believes MCI should reciprocate; nonetheless, SBC is willing to give MCI the right 
to insist that SBC use an outside auditor – but if MCI does so, MCI should have to bear 
part of the cost. 

SBC asserts that its proposal reasonably requires the audited party to reimburse 
one quarter of the auditing party’s costs (when the auditing party uses an independent 
auditor) if the audit discloses problems in the audited party’s records that exceed a 
specified threshold.  This is appropriate, because the presence of substantial flaws in 
the audited party’s records will increase the work entailed by, and thus the costs of, the 
audit. 

c) Staff’s Position 

Staff recommends the Commission adopt MCI’s primary proposal that the parties 
be permitted to audit each other twice a contract year.  Because the successful 
implementation of this agreement relies heavily on financial obligations and bill payment 
compliance between the parties, Staff recommends that the audits be performed at six 
month periods.  Requiring this audit proposal will ensure the parties an opportunity to 
address promptly any billing and/or recording errors at regular intervals. 

In addition, the Staff recommends that the Commission adopt a medium between 
SBC’s and MCI’s proposal regarding unaudited cycles.  Staff recommends that such 
time should be no more than a twelve month period.  As MCI suggests, a non-auditing 
period of 24 months could cause over-reliance upon unaudited records.  An auditing 
period beyond Staff’s suggested twelve months also could create a voluminous set of 
records that is likely to result in costly auditing in terms of financial, time and assignment 
of more technical and human resources by the parties. Finally, Staff recommends that 
the parties’ joint proposition to practice proprietary safeguards while auditing each 
other’s books, records, data and other documents also be adopted by the Commission. 

d) Commission Analysis and Conclusions 

The Commission accepts the recommendation that the parties observe the 
necessary actions to safeguard proprietary information.  The Commission appreciates 
the importance of the auditing process to the success of the parties’ relationship.  The 
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process must not be overly cumbersome, while simultaneously providing to each party 
the security that the other is complying with the terms of the ICA regarding billing, 
invoicing, and other financial obligations.  The Commission concurs that audits should 
be conducted at six-month intervals, with a non-auditing period not to exceed twelve 
months.  As Staff states, bill payment and performance, as well as other financial 
obligations between these parties, is a large component of this ICA.  With an audit 
process that occurs at regular intervals, the parties can address promptly any errors that 
may arise.   

SBC argues on exceptions that a decision was not rendered on language it 
proposed for Sections 13.3, 13.4, and 13.6.  In its Response to the Arbitration Petition, 
SBC failed to put that language at issue.  (See DPL GT&C (Aug. 10, 2004) at 17-18.)  It 
may not do so now.   Accordingly, that language is rejected. 

7. GT&C 18 

Which Party’s Intervening Law clause should be included in the Agreement? 

a) MCI’s Position 

MCI’s language should be included in the agreement because it has been used 
successfully by the parties in other ICAs.  SBC has provided no explanation of its 
proposed changes, and its proposal is confusing, repetitive, and overreaching. 

MCI’s proposal requires that the parties enter into negotiations and an 
appropriate contract amendment to effectuate an intervening law event.  In contrast, 
SBC’s proposal would permit SBC to unilaterally, and immediately, impose in the ICA its 
own interpretation of an intervening law event, essentially forcing a de facto contract 
amendment.  Under SBC’s proposed provision, MCI would have no right to present its 
position, negotiate, and participate in dispute resolution until after MCI’s business was 
abruptly altered and disrupted by SBC’s unilateral action.  It is for this reason that the 
Commission rejected SBC’s type of change-of-law provision in the Sage arbitration.  
(03-0570, (Dec. 9, 2003), at 27.) 

It is important that an intervening law event be effectuated through an 
amendment rather than through notice by one party to the other for numerous reasons.  
Changes in the applicable law that are the basis for an ICA rarely, if ever, consist of 
bright-line rules that can be considered self-effectuating.  Negotiations between the 
parties to define the parameters of the law and translate them into contract language 
are essential to the process.  In some instances, Commission intervention also may be 
necessary. 

Finally, MCI’s proposal confines itself to the subject of intervening law. SBC’s 
proposal covers various other subjects, including yet another reservation-of-rights 
clause.  Such unnecessary repetition creates ambiguities and leads to contractual 
uncertainty.  Accordingly, the Commission should adopt MCI’s proposed language. 
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b) SBC’s Position 

MCI has articulated two objections to SBC’s proposed intervening law clause, 
and both objections are baseless.  First, MCI objects that SBC’s proposal would make 
changes in law effective immediately, with no negotiation between the parties – an 
arrangement that MCI claims would allow SBC unilaterally to effectuate its own 
understanding of the change of law.  In reality, SBC’s proposal works exactly the same 
way for both parties, and does not allow either party to “unilaterally” do anything.  MCI 
ignores the alternative language that SBC has offered, which, like MCI’s proposal, 
requires negotiation of a contract amendment before any change in law is given effect.  
That alternative renders MCI’s first objection moot. 

Second, MCI objects that SBC’s proposal, in addition to defining what a change-
of-law event is, and specifying what the parties may do when such an event occurs, 
also states that the parties’ rights and obligations as provided in the ICA are in part 
compelled by current law, and that by agreeing to memorialize those rights and 
obligations in this contract in conformance with the law as it now stands, neither party is 
waiving its right to challenge that law.  MCI’s objection is not that the reservation-of-
rights language is in any way inaccurate or inappropriate, but rather that the language 
does not, in MCI’s view, belong in the intervening law portion of the ICA.  That objection 
is weak, because SBC’s reservation-of-rights language is patently connected with the 
language governing how the parties will proceed in the event of a change in law.  SBC’s 
reservation-of-rights language should be adopted.  SBC’s proposed intervening law 
language also should be adopted, because it much more clearly and precisely defines 
the parties’ rights in the event of a change of law, and much more completely defines 
what constitutes a change of law. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

As we previously have held, to effectuate intervening law events, change-of-law 
procedures should require the parties to enter into negotiations regarding an 
appropriate contract amendment.  Sage Arbitration Order, 03-0570, at 26.  They should 
not, as SBC proposes here, permit a party to unilaterally impose its own interpretation of 
an intervening law event.  Negotiations between the parties are essential to define the 
parameters of the law and translate them into contract language.  The Commission 
therefore adopts MCI’s proposed language. 

B. Definitions 

1. DEF 2 

MCIm:  Should the agreement include a definition for end user customer? 
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SBC:  Should IXCs, Competitive Access Providers (CAPs), and Wireless Carriers 
(CMRS providers) be included in the definition of an End User Customer? 

a) MCI’s Position 

SBC’s definition of end user customer should be rejected.  It would preclude MCI 
from selling telecommunications services to certain entities.  (See discussion of  issues 
Resale 1 and UNE 5, infra.)  SBC’s proposed definition is also unreasonable, 
discriminatory, and contrary to the FCC’s definition of “telecommunications service”.  
Thus, it violates 47 U.S.C. § 251(c)(4). 

b) SBC’s Position 

The FCC defines “end user” as “[a]ny customer of an interstate or foreign 
telecommunications service that is not a carrier.”  47 C.F.R. § 69.2 (emphasis added).  
Similarly, Section 13-217 of the Illinois PUA defines “end user” as an entity that obtains 
telecommunications services “for its own consumption and not for resale,” and its 
exhaustive list of end users does not include carriers.  And MCI has agreed to language 
in Section 4.5 of the Resale Appendix that precludes MCI from using resale to provide 
access services to IXCs, competitive access providers, and wireless carriers.   

MCI does not really object to the substance of the definition, SBC asserts, but 
instead wants to eliminate the definition altogether.  Under MCI’s view, according to 
SBC, MCI could lease SBC’s facilities at low TELRIC rates to provide access services 
to a carrier, rather than to an end user; the carrier would obtain access service over 
SBC’s facilities but evade the access charges that apply to those facilities; and it would 
share the windfall with MCI.   

The 1996 Act was not enacted to facilitate such gaming.  Section 251(c)(3) limits 
the scope of an incumbent’s duty to provide unbundled access to UNEs that are used 
“for the provision of a telecommunications service.”  47 U.S.C. § 251(c)(3).  A 
“telecommunications service” is in turn defined as “the offering of telecommunications 
for a fee directly to the public or to such classes of users as to be effectively available 
directly to the public, regardless of the facilities used.”  Id. § 153(51).   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

The Commission finds that the ICA should include a definition of “end user 
customer.”  That term is used in various places in the ICA.  Consistent with our 
determination of Issue Resale 1, the definition should not per se exclude IXC, CAP, and 
CMRS providers, but should specify that such service providers may not further resell 
service provided to them as end users.   



04-0469 

 25

2. DEF 4 

Which Party’s proposed definition of “Lawful” and “Lawful UNE” should be 
included in the Agreement? 

a) MCI’s Position 

Based on the Commission September 9, 2004 decision in the XO arbitration, the 
word “lawful” and the phrase “lawful UNE” should not be used in the Agreement.  As the 
Commission found, “[s]uch language is unnecessary, likely to trigger future disputes . .  
and could be readily abused to delay XO’s access to SBC services.”  However, if the 
Commission chooses to allow the usage of this terminology, the Commission should 
adopt MCI’s proposed definition of Lawful and Lawful UNE because it better describes 
the various legal requirements that may give rise to SBC’s legal obligations.  In addition, 
SBC’s proposed definition does not tie SBC’s obligations to those set forth in applicable 
law or in the Agreement and could be interpreted to permit SBC, unilaterally, to effect a 
contract amendment, outside of the change of law process. 

b) SBC’s Position 

This issue concerns the definition of “Lawful UNE” a term that is also addressed 
under UNE Issue 11.  SBC’s definition studiously tracks Sections 251 and 252 of the 
1996 Act, and it defines “Lawful UNE” as one required by Section 251(c)(3) of the Act 
as determined by FCC orders or by state orders that are “not inconsistent with” federal 
law (47 U.S.C. § 261(c)).  MCI’s definition merely refers to “Applicable Law,” a term that 
simply begs another definition that vaguely incorporates all orders, regulations, permits, 
and the like. 

In its Initial Brief, MCI changed course and argued that the Commission should 
not adopt any definition for Lawful UNE, and should instead delete the term as it did in 
the XO arbitration.  But there is a critical difference here:  unlike XO, MCI did not object 
to the term, but instead proposed its own definition.  The only question properly before 
the Commission is which party’s definition should be accepted, and the answer to that 
question is the definition proposed by SBC. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

As we determined in the XO arbitration, the word “lawful” and the phrase “lawful 
UNE” should not be used in ICAs.  “Such language is unnecessary, likely to trigger 
future disputes . . . and could be readily abused to delay XO’s access to SBC services.”  
XO Arb. Order, p. 46.  Accordingly, the parties are directed to strike this terminology 
from their contract. 
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C. Collocation 

1. Collo 2 

MCIm: What augment interval should be available to CLECs for DS0s? 

SBC:  Should MCIm have a faster augment interval for DS0s than is offered to 
other Illinois CLECs? 

a) MCI’s Position 

The Commission should adopt MCI’s proposed language for Section 2 of the 
Collocation Appendix concerning augment interval.  Due to the critical role of augments, 
i.e., equipment and or cable tha t expands capacity, in relation to a CLEC ability to 
attract and provide service to new customers, MCI’s proposal includes more reasonable 
augment intervals for new DS0 pairs.  Long augment intervals unfairly result in 
competitive disadvantage because customers, particularly those seeking internet 
service, will not wait for months for their service to be turned up.  Instead, the customer 
is long gone, having turned to the local cable company or SBC for his/her broadband 
needs.    

SBC’s Collocation Tariff sets an interval of 60 days for augments.  See SBC’s 
Tariff I.C.C. 20, Part 23, Section 4, 4th revised sheet 31.3.  However, MCI consistently 
experiences augment intervals for new DS0 pairs of 80 calendar days or more from the 
time the application is approved.  If this practice continues, it will ultimately result in a 
loss of new customers for MCI.  As indicated above, the nature of the broadband 
business is such that, quite often, the need for added capacity in a given central office 
or market hits very quickly. In the provision of data services, MCI must rely on forecasts 
provided by ISPs, which can increase rapidly depending on customer promotions or 
other offerings. The cost of overbuilding the pairs in all central offices would be 
prohibitive, and MCI pays for unused pairs in most locations now as it is.  

The purpose of MCI’s proposed contract language is to provide SBC with an 
incentive to provide new pairs on a reasonably prompt basis.  SBC’s 60-day interval 
provided for in SBC’s tariff is insufficient for MCI’s business purposes and, as shown 
above, commercially unreasonable.   

Two types of unfair competitive advantages accrue to SBC when it delays the 
completion of augments on behalf of MCI.  First, the longer SBC can forestall 
completing the augments, the greater the possibility of customers signing up with SBC 
instead of MCI for their telecommunications services.  Second, if MCI cannot serve a 
customer’s data needs because of SBC’s lengthy augment intervals and the customer 
signs up with SBC instead, there is a greater likelihood that the customer will stay with 
SBC.   

Notably, when ruling on augment intervals for Verizon in New York, the New York 
Public Service Commission found as follows: 
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Because augments involve far fewer steps than complete collocation 
installations, it is reasonable to shorten the overall interval for augments at 
this time. A 45 business day interval is appropriate for all augments--cable 
and splitter--for line sharing and line splitting. Verizon's work force 
management argument is not compelling, as it has not demonstrated that 
more efficient scheduling and operation is overly burdensome. 

NY PSC Op. No. 00-12, Case 00-C-0127. Opinion and Order Concerning Verizon’s 
Wholesale Provision of DSL Capabilities (Eff. Oct. 31, 2000), at 13. 

Accordingly, MCI respectfully requests that the Commission adopt MCI’s 
proposed language for Section 2 of the Collocation Appendix, which provides for 
shorter, more reasonable augment intervals. 

b) SBC’s Position 

MCI has agreed, with this one exception, that the rates, terms and conditions for 
collocation in the ICA will be the same as the rates, terms and conditions in SBC’s 
collocation tariff.  In this lone instance, MCI wants the Commission to require SBC to 
provision DS0s in less time than is provided for in the collocation tariff.  The tariff 
provides that DS0s will be provisioned within 60 days; MCI wants an interval of 30 days 
when it orders 400 pairs or fewer, and 45 days when it orders more than 400.  MCI’s 
proposal for special treatment at variance with the terms that apply to other CLECs in 
Illinois should be rejected.  The Commission should adopt SBC’s position, so that the 
same interval will apply to MCI as applies to all other CLECs in Illinois.  The record in 
this proceeding does not warrant the deviation from the tariffed interval that MCI 
proposes. 

In support of its position, MCI asserts that the need for additional capacity “can 
arise very quickly.”  But that is no more true for MCI than it is for other CLECs.  MCI is 
situated no differently than any other telecommunications carrier and has not presented 
any reason why it should be entitled to a more favorable treatment than other CLECs.  
MCI also complains that it must rely on forecasts from Internet Service Providers to 
estimate demand.  Again, MCI is not unique and does not deserve preferential 
treatment with respect to DS0 intervals.  Furthermore, MCI says nothing about what 
relationship (if any) its proposed intervals have to the time it does take or should take to 
actually do the work in question. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

SBC proposes 60 days as the augment interval for DS0s, consistent with SBC’s 
Illinois collocation tariff.  MCI proposes 30 or 45 days, depending on the number of 
pairs.   
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The Commission finds MCI’s arguments unpersuasive.  Its allegations of various 
“unfair competitive advantages” appear instead to be symptomatic of less than optimal 
forecasts or allocations by MCI.  As a supplier to end users of broadband services, MCI 
needs to adequately forecast demand to the best of its ability.  SBC correctly points out 
that other CLECs are not differently situated in this respect.  To the extent that MCI has 
experienced augment intervals in the past that did not meet SBC’s tariffed 60 day 
interval, however, it needs to put forth evidence of such shortfalls and make use of the 
contract’s existing dispute resolution process.  That appears to be an issue of contract 
enforcement, rather than an issue of establishing a different interval.  A 60 day interval 
is proper, and SBC will be held to that provision.   

D. Invoicing 

1. Inv 1 

Which Party’s proposal for recording reciprocal compensation usage should be 
included in the Agreement? 

a) MCI’s Position 

MCI’s proposal should be adopted because it reflects the terms and conditions 
for recording reciprocal compensation usage that the parties agreed to and 
memorialized in Appendix Recording and Reciprocal Compensation.  Moreover, MCI’s 
proposal is consistent with the traditional practice of the parties, and SBC has shown no 
reason for departing from this practice.  Further, it is unnecessary and unwise to repeat 
the same terms in different sections of the contract.  To do so would violate basic 
principles of contract construction, which counsel for clear, non-repetitive language. 

b) SBC’s Position 

SBC proposes specific language in the Invoicing Appendix addressing how the 
parties will generate reciprocal compensation bills and how they will transmit information 
to each other.  MCI proposes simply to cross-reference other sections of the agreement. 

The parties bill each other substantial amounts for reciprocal compensation, so it 
is important that they bill each other through an accurate and detailed exchange of 
switch recordings.  SBC accordingly proposes terms governing the exchange of switch 
recordings and the recordation of minutes of use, specifically for purposes of reciprocal 
compensation billing, rather than reliance on provisions in other appendices that do not 
relate specifically to reciprocal compensation.  MCI appears to have no substantive 
opposition to SBC’s proposal.  Its testimony merely argues that the provisions that it 
wants to reference in the Recording Appendix are traditional and that it is unnecessary 
to repeat the same terms from another appendix.  MCI also asserts that including SBC’s 
language would add ambiguity to the agreement, although it provides no explanation of 
these assertions. 

Because SBC’s proposal reflects a commercially reasonable approach to a 
matter that affects both parties, and because MCI has identified no substantive harm 
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that would come from adoption of SBC’s proposal, the Commission should rule in favor 
of SBC here. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

The Commission adopts SBC’s proposal.  MCI offers broad assertions in 
opposition, but does not provide specific reasons or authority to support its position.   

2. INV 2 

If a party disputes a reciprocal compensation bill, should that party be required to 
place the disputed amount in escrow? 

a) MCI’s Position 

A party should not be required to place disputed bill amounts in escrow.  A Billed 
Party should be entitled to withhold payments on disputed amounts.  Absent the ability 
to withhold, the financial responsibility for invalid charges lies on the Billed Party (MCI), 
not the Billing Party (SBC), who is made responsible by other sections of this ICA and 
various state and federal tariffs to produce a timely and accurate invoice.   

Further, the rights of the billed party to dispute charges are codified in any 
number of state and interstate tariffs throughout SBC's territory.  Indeed, the parties' 
historical practice has been to withhold payments on disputed amounts.  Nonetheless, 
SBC proposes to add language to the ICA requiring that disputed amounts be placed in 
escrow.  Such a proposal is unwarranted and unreasonable, particularly given the long 
history the parties have of successfully settling such disputes without having to expend 
resources to create and administer escrow accounts. 

Moreover, in the  TDS Metrocom Arbitration, Docket 01-0338, the Commission 
resolved this issue by finding escrow accounts unnecessary.  At page 6 of its decision, 
the Commission stated: 

Given even an above average level of errors, TDS could be forced to 
escrow significant amounts to contest these alleged errors. The 
Commission is of the opinion that requiring TDS to escrow disputed 
amounts could have the effect of reducing TDS’ ability to compete.  The 
Commission determines that the language on escrow requirements should 
be deleted. 

MCI respectfully requests that the Commission decide this issue consistent with 
its prior treatment in the TDS Metrocom Arbitration. 
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b) SBC’s Position 

SBC proposes language that would require a party disputing a bill for reciprocal 
compensation to place the disputed amount in escrow.  MCI opposes the escrow 
requirement and thus proposes that there be no language on the topic. 

SBC proposes that disputes about reciprocal compensation billing be subject to 
an escrow requirement because of the size and complexity of such billing.  SBC’s 
proposal is even-handed because it applies to both parties, and because SBC is as 
likely to dispute reciprocal compensation billing as MCI is.   

MCI incorrectly suggests that only it would be subject to the escrow requirement.  
MCI also states that the Commission should reject the escrow requirement as contrary 
to the parties’ historical practice without identifying any way in which it would be harmed 
if the practice were changed.  Finally, MCI contends that the Commission should simply 
follow its decision in the TDS arbitration and reject the escrow requirement.  (see 
Arbitration Decision, 01-0338 (Aug. 8, 2001) at 6).  The TDS decision is not dispositive, 
however, because the escrow provision at issue here applies only to one category of 
billing, and the parties are equally likely to have disputes about that billing.  The escrow 
requirement is commercially reasonable, given its mutuality and the special nature of 
reciprocal compensation billing.  The Commission should rule in favor of SBC. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

The Commission rejects SBC’s proposed escrow requirement, finding that it is 
unnecessary, contrary to past practice, and contrary to our previous determination on 
the matter. See  Docket No. 01-0338, pg 6. It also is inappropriate for SBC to shift the 
burden to MCI to prove that it would be harmed by the implementation of SBC’s 
proposal.  Instead, SBC should support its own proposal.  The Commission finds that it 
did not make such a showing.  Therefore, SBC’s proposal is rejected.    

3. INV 3 

When a party disputes a bill, how quickly should that party be required to provide 
the other party all information related to that dispute? 

a) MCI’s Position 

When a party disputes a bill, that party should be required to provide the other 
party all information related to that dispute within 90 days.  Given the complexity of the 
billing performed pursuant to this agreement, 90 days is a reasonable time within which 
the parties should be required to provide all information related to disputed amounts and 
backbilling.  Moreover, given that MCI has agreed to a pay-and-dispute regime for most 
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of the bills it receives from SBC, MCI certainly has an incentive to resolve disputes as 
quickly as possible. 

b) SBC’s Position 

SBC proposes that a party have 30 days from the date a dispute is opened (or a 
backbill is submitted) to provide all supporting information regarding the dispute (or 
backbill), while MCI proposes that a party have 90 days after opening a dispute to 
provide this information. 

A party submitting a dispute actually has 30 days more than the period at issue 
to compile information regarding the dispute, because the billed party initially has 30 
days from the bill date to provide notice that it is disputing the bill, and it can collect 
information during that initial period.  As a result, a party would have 120 days under 
MCI’s proposal, and 60 days under SBC’s proposal, to submit information in support of 
a dispute.  Because this provision applies to all types of billing, including reciprocal 
compensation billing, SBC is as likely as MCI to be submitting disputes.   

SBC’s proposal is preferable to MCI’s proposal for several reasons.  First, prompt 
resolution of billing disputes is good for both parties.  Although the billing performed 
under the agreement may be complex, it is as complex for SBC as it is for MCI.  If SBC 
is willing to commit the resources necessary to address billing issues within the period it 
proposes, it is reasonable for MCI to do the same.  Second, the parties’ decision not to 
adopt a “pay-and-dispute” regime for reciprocal compensation billing means that the 
billing party could go unpaid for a long time while a dispute is pending about reciprocal 
compensation billing.  Given the size of such billings, the unpaid disputed amount could 
be substantial.  SBC’s shorter deadline gives the parties an incentive to resolve the 
dispute quickly. 

Moreover, MCI already agreed in Section 6.7 of the Invoicing Appendix that, if 
SBC requests additional information about a dispute that MCI has submitted through a 
claims form, MCI would provide that information within 30 days of receipt of the request.  
MCI has not shown that it is unreasonable to have a total of 60 days to provide 
information describing a billing dispute, and it already agreed to SBC’s timeframe in a 
closely related section of the Appendix.  The Commission should rule in favor of SBC 
here. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

At issue is the period of time that should be allowed to provide supporting 
documentation for billing disputes.  It is reasonable to allow sufficient time to gather 
relevant information, but also to promote efficient resolution of disputes.  The 
Commission therefore adopts 60 days as the appropriate time frame, rather than the 30 
or 90 day periods proposed by the parties.   
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4. INV 4 

MCI:  How should credits for disputed amounts be applied? 

SBC:  Should the Stake Dates apply equally to credits for disputed amounts as 
they do for the filing of claims? 

a) MCI’s Position 

Disputes must be filed within the applicable stake date, which is stated directly in 
MCI’s proposed language.  Absent raising a dispute within the applicable stake date, a 
party will lose its ability to dispute the bill in question.  By contrast, SBC’s proposal 
muddies the picture by making a reference to how credits are applied.  Credits should 
be applied upon settlement of disputes legitimately opened by the applicable stake date. 
But, the application of credits does not impact the date by which disputes must be filed.   
MCI's proposed language is more clearly drafted and concise. 

b) SBC’s Position 

SBC proposes that credits resulting from a dispute be applied consistent with the 
“stake date” mechanism in the Invoicing Appendix.  MCI opposes this language and 
proposes language that does not address the application of credits. 

The “stake dates” limit how far back the parties can process and dispute past 
intercarrier billing.  In essence, they cut off billing disputes or backbilling as of a certain 
date, even if the party otherwise could legally recover for a longer period.  SBC 
proposes that Section 6.2, which deals with billing claims, contain a specific reference to 
the stake dates for such claims set forth in Sections 6.3-6.5.  This would make Section 
6.2 consistent with Section 7.1, which deals with backbilling and which requires that any 
backbilling comply with the stake dates for backbilling set forth in Sections 7.2 -7.4.  
Such consistency is commercially reasonable.   

Although MCI frames the issue as involving the method for applying credits, its 
proposed language refers only to the filing of disputes and makes no mention of credits.  
MCI asserts that the application of credits is unrelated to stake dates, suggesting its 
apparent belief that stake dates should not limit its ability to receive credits for billing 
disputes.  MCI should not be permitted to circumvent the stake date mechanism to 
which the parties agreed. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.   

d) Commission Analysis and Conclusions 

The Commission views the stake date to be the end of a limitations period – a 
date by which claims must be filed.  Claims filed after the stake date are not viable.  The 
Commission does not view the stake date to be connected to the issuance of credits, 
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however.  Credits are a function of the date and terms by which the dispute is resolved.  
They should be issued as set forth in the ICA, in the agreement settling the dispute, or 
in an otherwise timely manner.   The language proposed by MCI reflects this view, and 
it is adopted.   

5. INV 7  

Should SBC’s disclaimer about VOIP be included in the Agreement? 

a) MCI’s Position 

SBC’s disclaimer about VOIP should be deleted from this Agreement because 
the FCC is addressing the matter in another docket.  Thus, it would be an inefficient use 
of the Commission’s and the parties’ resources to separately litigate that issue in this 
proceeding.  When the FCC rules on the issue in its other proceeding, the parties can 
negotiate an amendment to incorporate the appropriate terms and conditions in this 
Agreement if necessary. 

b) SBC’s Position 

SBC proposes language that exempts billing for VoIP traffic from the stake date 
limitations in the Invoicing Appendix.  MCI proposes that the ICA be silent on this issue. 

The FCC has initiated a rulemaking on VoIP-related services that presumably will 
establish clear guidelines on the intercarrier compensation scheme applicable to such 
traffic.  See Notice of Proposed Rulemaking, Review of Regulatory Requirements for IP -
Enabled Services, WC Docket No. 04-36, 19 F.C.C. Rcd 4863 (released Mar. 29, 2004).  
Because the default stake date for backbilling in the Invoicing Appendix (see § 7.4) 
could be interpreted to include billing for VoIP traffic, SBC has proposed an exemption 
applicable to both parties while the proper treatment of VoIP is being debated before the 
FCC and elsewhere.   

The only support MCI provided in its direct testimony for omitting language on 
this issue is an assertion that the FCC is addressing the matter in another docket, this 
Commission’s consideration of SBC’s language would not duplicate the FCC’s efforts, 
because SBC is not asking the Commission to decide any substantive issue regarding 
the treatment of VoIP traffic.  All SBC asks, in essence, is that the Agreement keep the 
parties’ options open regarding the billing of such traffic.   

The Commission should not leave the Agreement silent on this issue and risk 
leaving the parties unable to collect access charges to which they would otherwise be 
entitled.  SBC’s exemption language is reasonable, and the Commission should adopt 
it. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  
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d) Commission Analysis and Conclusions 

SBC seems to suggest that it should receive protection now from a potential 
future change in law.  The result of such change in law is speculative, however.  SBC’s 
exemption, therefore, should not be adopted.  Furthermore, in this Arbitration Decision 
the Commission has ordered that the status quo be maintained with respect to VoIP-
related issues.  Adoption of SBC’s proposal therefore would be contrary to the outcome 
of Issue NIM 33 and others.  The Commission therefore finds that the agreement should 
omit SBC’s exemption.   

E. Line Sharing 

1. Line Sharing 2 

MCIm: Are there obligations that apply equally to Line Sharing and Line Splitting? 

SBC ILLINOIS: Should line splitting-specific provisions be included in the Parties’ 
Appendix Line Sharing?  

a) MCI’s Position 

The Commission should include MCI’s proposed Section 3.3 of the Line Sharing 
Appendix in the ICA.  From a technical and functional standpoint, line sharing and line 
splitting are identical, and the FCC’s regulations require SBC to provide access and 
support for both in the same manner.  MCI’s language is designed to reflect SBC’s 
obligation to support MCI’s ability to provide voice and data services over a single loop, 
via both line sharing and line splitting. 

Line sharing and line splitting consist of an SBC-provided loop, a cross-connect 
to the collocation of MCI or its data partner, and another cross-connect either back to 
the SBC switch port or to MCI’s collocation from which the MCI switch port can be 
connected. The FCC, recognizing this reality, defines line sharing and line splitting very 
analogously and shows that these two offerings provide the exact same functionality: 

Line Sharing 

…the process by which a requesting telecommunications 
carrier provides digital subscriber line service over the same 
copper loop that the incumbent LEC uses to provide voice 
service, with the incumbent LEC using the low frequency 
portion of the loop and the requesting telecommunications 
carrier using the high frequency portion of the loop. 

47 C.F.R § 51.319(a)(i). 
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Line Splitting 

…the process in which one competitive LEC provides 
narrowband voice service over the low frequency portion of a 
copper loop and a second competitive LEC provides digital 
subscriber line service over the high frequency portion of that 
same loop. 

47 C.F.R § 51.319(a)(ii). 

As the above definitions demonstrate, both line splitting and line sharing provide 
the functionality of one carrier providing voice service over the low frequency portion of 
the loop, while another carrier provides data service over the high frequency portion of 
the loop. 

SBC is obligated to provide both line sharing and line splitting to MCI, (see 47 
C.F.R § 51.319(a)(ii) and 47 C.F.R. § 51.319(a)(1)(i)(B); 220 ILCS 5/13-801), and MCI’s 
proposed Section 3.3 requires nothing more than that, as mandated by the FCC’s rules.  
MCI’s language simply recognizes that SBC must support MCI’s ability to provide voice, 
data, or combined voice and data services over a single loop.  As an initial matter, there 
should be no dispute between the parties that SBC must support MCI’s ability to provide 
voice service and data services over a stand-alone unbundled loop.  With regard to 
SBC’s obligation to support MCI’s ability to provide combined voice and data services 
over a single loop via both line sharing and line splitting, SBC’s obligation is also clear, 
as evidenced by the FCC’s rules shown above. 

Even though MCI’s proposed Section 3.3 does not impose obligations on SBC 
that are not already provided for in the FCC’s rules, it is important that it be included in 
the Parties’ Agreement because of SBC attempts to create an inappropriate distinction 
between line sharing and line splitting that would unnecessarily increase cost and 
complexity for MCI when serving customers via line splitting.  SBC’s position would 
result in longer provisioning intervals and insufficient testing and maintenance/repair 
processes for line splitting, when compared to line sharing, which would result in 
service-affecting problems for MCI’s customers.  Since there is no discernable 
difference between line splitting and line sharing, there is no basis for this distinction or 
disparate treatment.  Further, SBC providing inferior support for line splitting relative to 
line sharing is anti-competitive. 

In a line sharing scenario, SBC provides the voice service and a CLEC provides 
the data service.  This allows SBC to receive retail revenue for the voice service and 
wholesale revenue for the data service.  In a line splitting scenario, however, CLECs 
provide both the voice and data services provided over the loop, which allows SBC to 
receive wholesale revenue only.  Thus, when compared to line sharing, line splitting 
provides SBC with a lower level of total revenue and results in SBC losing a direct 
relationship with the end-user (since the end-user would now receive its retail services 
from competitor(s) of SBC).  For this reason, SBC possesses the incentive to promote 
line sharing over line splitting, and SBC’s attempt to provide inferior support for line 
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splitting suggests that SBC is behaving accordingly.  The Commission should not 
endorse SBC’s actions and, instead, should rule in a manner that puts line splitting on 
an even footing with line sharing so that competitors have a reasonable opportunity to 
provide both voice and data services over the same loop, as required by the FCC. 

This proposal also is necessary because the FCC has adopted a plan to 
transition away from line sharing over the next few years.  As a result, line sharing may 
not be available to MCI in the future.  If SBC is allowed to memorialize its proposed 
disparate treatment for line splitting in the parties’ agreement at this time (e.g., longer 
provisioning intervals, insufficient maintenance and repair support, inadequate testing 
procedures), once line sharing is removed, SBC will have been successful in “lowering 
the bar” for supporting competitors’ sole ability to provide voice and data services over 
the same loop.  In addition, the purpose of the FCC’s line sharing transition plan is to 
encourage a smooth transition away from line sharing over a three-year period.  
However, if line sharing is afforded superior levels of provisioning, testing, and 
maintenance/repair, MCI will be encouraged to keep customers on line sharing longer 
than would otherwise be necessary if line splitting were treated similarly.  For instance, 
if MCI’s data customer will receive a lesser degree of maintenance and repair support 
from SBC when MCI transitions that customer from line sharing to line splitting, MCI will 
be hesitant to make that transition.  The FCC’s objective, as embodied in the TRO, is for 
line splitting to eventually replace line sharing as the means by which competitors can 
serve a customer both voice and data services over the same loop.  SBC’s approach 
would frustrate this transition. 

For all of these reasons, MCI requests that the Commission include MCI’s 
proposed Section 3.3 of the Line Sharing Appendix in the parties’ agreement. 

b) SBC’s Position 

Line Sharing Issue 2 concerns MCI’s proposed language in Section 3.3 of 
Appendix Line Sharing stating that “[a]s set forth in this Appendix Line Sharing and 
Appendix Line Splitting of the Agreement, SBC Illinois shall support MCIm’s ability to 
provide combinations of voice services, data services, or voice and data services over a 
single Loop.”  This language is vague, unnecessary, and inappropriate, and should be 
rejected. 

It is unclear what MCI’s language is supposed to mean.  At best, the language is 
superfluous, providing simply that SBC will comply with the terms of the Line Sharing 
and Line Splitting Appendices.  If that is what MCI intends, then its proposed language 
is unnecessary – that the parties must comply with their agreement is a given.  
(Alternatively, if that is all MCI intends, then Section 3.3 could simply, and more clearly, 
state that “The parties shall comply with the Line Sharing and Line Splitting 
Appendices.”) 

At worst, MCI is attempting to insert vague language into the agreement in order 
to expand SBC’s line sharing and line splitting obligations in equally vague ways.  That 
is, MCI could attempt to use its proposed language to assert that not only must SBC 
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comply with the specific terms of the Line Sharing and Line Splitting Appendices, but 
SBC must also do whatever MCI believes necessary to “support” (whatever that may 
mean) MCI’s ability to provide various combinations of services over a single loop.  That 
would be inappropriate.  The very purpose of an interconnection agreement is to clearly 
define the parties’ rights and obligations.  If MCI believes SBC has obligations that are 
not spelled-out in the interconnection agreement language (or, more particularly, line 
sharing obligations that are not spelled-out in the Appendix Line Sharing), then MCI 
should propose specific contract language to identify and implement those obligations in 
a concrete manner.   

MCI’s position statement suggests that MCI intends its proposed Section 3.3 to 
have yet another meaning – one that would improperly allow MCI to mix and match 
terms and conditions from the separate Line Sharing and Line Splitting Appendices in 
any manner it chooses.  MCI states that “[f]rom a technical perspective, line sharing and 
line splitting are identical,” “[a]nd the FCC’s regulations clearly require SBC Illinois to 
provide access, unbundling and support for both in the same manner.”  See MCI Ex. 8 
(Starkey) at 11-15; MCI Ex. 9 (Tenerelli) at 3.  MCI is wrong.  As the FCC has stated: 
“Line sharing and line splitting present two different scenarios under our rules.”  Texas 
271 Order,  329.  And the FCC’s regulations do not “require SBC Illinois to provide 
access, unbundling and support for both [line sharing and line splitting] in the same 
manner.”  If they did, then CLECs would not be allowed to enter into new line splitting 
arrangements after October 2, 2004 (the same date new HFPLs are no longer 
available), and could continue to serve only pre-existing grandfathered line splitting 
arrangements.  But that is not the case. 

The FCC’s “unbundling” requirements with respect to line sharing and line 
splitting are not the same.  Line sharing involves a separate network element, the high 
frequency portion of the electronic spectrum of a copper loop (the “HFPL”) that is no 
longer subject to unbundling.  Line splitting has never required the unbundled provision 
of an HFPL.  Moreover, line sharing is limited to circumstances where the ILEC provides 
retail voice service using a copper loop, and the CLEC provides data service using the 
HFPL of that same loop.  TRO  26, 255.  Line splitting, on the other hand, does not 
involve the ILEC’s provision of the HFPL to a CLEC, or the ILEC’s continued provision 
of retail voice service.  Rather, in a line splitting arrangement the ILEC provides a 
different UNE – an entire unbundled xDSL-capable loop.  Id.  251.  Indeed, this 
Commission, as well as every other state regulatory commission that has addressed the 
issue, has recognized that line sharing and line splitting are different activities with 
different legal requirements.  See, e.g., March 14, 2001 Order, Docket No. 00-0393, at 
53-55; Ohio Arbitration Order, Case No. 01-1319-TP-ARB, at 25, 36-38 (Public Util. 
Comm’n of Ohio, Nov. 7, 2002). 

Moreover, MCI’s assertion that the FCC’s requirements with respect to line 
sharing and line splitting are the same does not make sense.  One of the reasons the 
FCC found non-impairment with respect to the HFPL, and thus phased out the provision 
of line sharing, is that CLECs may continue to lease entire xDSL loops and engage in 
line splitting.  TRO  259.  In plain terms, “incumbent LECs do not have to provide 
unbundled access to the high frequency portion of their loops” (TRO  7), while ILECs 
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must continue to allow CLECs to engage in line splitting.  Thus, line sharing and line 
splitting are clearly not the same, and do not involve similar access or unbundling 
requirements, as MCI wrongly asserts.  Compare 47 C.F.R. § 51.319(a)(1)(i) (defining 
line sharing obligations) with 47 C.F.R. § 51.319(a)(1)(ii) (defining line splitting 
obligations).  Indeed, MCI’s assertion is belied by the very fact that MCI agreed to 
negotiate separate Line Sharing and Line Splitting Appendices. 

Nor are line sharing and line splitting “identical” “[f]rom a technical perspective,” 
as MCI asserts.  As a technical matter, line sharing entails the provision of the HFPL 
UNE while SBC continues to provide retail voice service, while line splitting does not 
entail the provision of the HFPL UNE and SBC does not continue to provide retail voice 
service.  As a technical matter, line splitting entails the provision of an unbundled xDSL 
loop, while two CLECs partner to split the loop and provide both voice and data service, 
while line sharing does not entail the provision of an unbundled xDSL loop or the 
cooperation of two partnering CLECs.   

Finally, MCI’s proposed language is illogical.  Line sharing does not “support 
MCIm’s ability to provide combinations of voice services, data services, or voice and 
data services over a single Loop.”  MCI § 3.3.  To the contrary, line sharing, and the 
parties’ Line Sharing Appendix, relate only to the situation where MCI leases the HFPL 
from SBC to provide xDSL-based data services, while SBC provides retail POTS 
service to the end user over the same loop.  In other words, the Appendix Line Sharing 
relates only to supporting MCI’s ability to provide data services (while SBC remains the 
retail voice provider), and MCI cannot provide voice service in a line sharing 
arrangement.   

In sum, MCI’s attempt in its proposed Section 3.3 to empower itself to mix and 
match terms and conditions from the separate Line Sharing and Line Splitting 
Appendices (and in completely unlimited, undefined ways) is unlawful, and should be 
rejected.  Line sharing and line splitting are different things, and in the TRO the FCC 
promulgated different rules to govern each.  That is why the parties negotiated separate 
appendices for each, and that is why those appendices should remain separate. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

Line Sharing Issue 2 concerns MCI’s proposed language in Section 3.3 of 
Appendix Line Sharing stating that “[a]s set forth in this Appendix Line Sharing and 
Appendix Line Splitting of the Agreement, SBC Illinois shall support MCIm’s ability to 
provide combinations of voice services, data services, or voice and data services over a 
single Loop.”   

The Commission finds MCI’s proposed language unnecessary.  To the extent 
that MCI’s language provides that SBC will comply with the terms of the Line Sharing 
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and Line Splitting Appendices, the language is unnecessary, because inherent in the 
parties’ contract is the obligation to comply with that contract.   

Moreover, the Commission is not persuaded by MCI’s arguments that Line 
Sharing and Line Splitting are identidcal from a functional and technical standpoint.   
This Commission has previously recognized that line sharing and line splitting are 
different activities with different requirements.  See, e.g., March 14, 2001 Order, Docket 
No. 00-0393, at 53-55.  Though Line Sharing and Line Splitting may achieve the same 
technical outcome, the regulatory requirements for the two are different; thus, the two 
appendices should remain separate.  Accordingly, the Commission rejects MCI’s 
proposed Section 3.3.     

  2. Line Sharing 3  

MCIm: Is HFPL available in conjunction with UNE-P? 

SBC ILLINOIS:   Is the HFPL available in any scenario where SBC ILLINOIS is 
not the retail voice provider over the same loop? 

a) MCI’s Position 

The HFPL should be made available to MCI when it is serving a customer via 
UNE-P.  The FCC reaffirmed in the Triennial Review Order that CLECs are impaired 
without unbundled access to ILECs’ copper loops, and are entitled to access copper 
loops as a UNE.  TRO ¶ 248.  The FCC’s rules require that MCI have access to all of 
the “features, functions, and capabilities” of unbundled loops.  47 C.F.R. § 51.307(c).  In 
a UNE-P arrangement, MCI is leasing the entire loop from SBC; therefore, MCI should 
be entitled to access the HFPL as one of the features, functions, and capabilities of the 
loop. 

SBC’s position appears to be based on that part of the Triennial Review Order in 
which the FCC found that ILECs are not required to separately unbundle the HFPL if the 
ILEC is not providing the voice service to the end-user.  TRO ¶ 269.  That part of the 
TRO only provides that the ILECs do not have to separately unbundle the HFPL if they 
are not providing the voice service.  It has no application to the situation in which MCI is 
already providing service to the end-user using UNE-P and seeks to use the HFPL to 
provide DSL-based service to that same customer.  In that scenario, the FCC’s rules 
requiring that MCI have access to all the “features, functions, and capabilities” of the 
loop apply.   

Indeed, the scenario under which MCI is providing POTS service using UNE-P, 
and seeks to use the same loop to provide DSL-based service, is not even a “line 
sharing” scenario at all, because SBC is not providing the voice service.  This is a prime 
example of SBC reading far too much into the FCC’s line sharing rules in an attempt to 
restrict MCI from providing service to its customers in accordance with well-established 
FCC rules. 
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Furthermore, under Illinois law, HFPL is most definitely available where a CLEC 
seeks to provide end-to-end service using a “network platform”, which is analogous to 
UNE-P service.  The Commission recently so found, stating: 

Based upon our review of the current statutes, we conclude that a splitter is a 
network element because it is equipment used in the provisioning of the transmission of 
information by electromagnetic or light means. Because the splitter falls squarely within 
the definition of a network element and section 13-801(d)(4) forces the provision of a 
platform consisting of, apparently any and all, “combined network elements,” we 
conclude that the legislature must have intended that splitters be provided to any 
requesting carrier that seeks to provide service through the purchase of a platform, 
without regard to whether the carrier wishes to provide voice grade or high speed 
service. 

Docket No. 01-0614, Order dated June 11, 2002 at 20. 

Both SBC and Staff Witness Hoagg maintain that SBC is no longer required to 
provide access to HFPL or line sharing.  While the TRO did change significantly SBC’s 
obligations to unbundle the high frequency portion of the loop, SBC has continuing 
obligations related to both line sharing and line splitting.  Most significantly, as further 
discussed below in Line Sharing Issue 5, SBC is required to make line sharing available 
to MCI’s “grandfathered” end users (those end users receiving line sharing prior to 
October 2, 2003) indefinitely, unless the end user chooses to terminate his line sharing 
service with MCI.  Similarly, new end users obtained by MCI during the period from 
October 2, 2003 through October 2, 2004, are subject to a three-year transition period 
(see agreed-to Sections 4.2 and 4.3 of Appendix Line Sharing).  Moreover, SBC is still 
required to provide MCI with access to the high frequency portion of the loop for line 
splitting.  These continuing obligations have been negotiated by the parties and are 
reflected in Appendix Line Sharing and Appendix Line Splitting of the ICA. 

b) SBC’s Position 

In Section 3.5 of the Appendix Line Sharing, SBC proposes that the “HFPL is not 
available in conjunction with a combination of network elements . . . known as the 
platform or UNE-P . . . or any other arrangement where SBC Illinois is not the retail 
POTS provider.”  MCI’s objection to this language defies all reason.  In fact, MCI has 
already agreed to language in Section 3.4 of the Appendix Line Sharing stating that 
SBC will make the HFPL available only where “SBC Illinois is the provider of retail 
POTS analog voice service on the same Loop to the same end user customer.” 

In its position statement, MCI asserts that the “HFPL is available in conjunction 
with UNE-P because any time there is a voice service MCIm can add data service.”  
MCI is wrong.  Under the FCC’s rules, as of October 2, 2004, the HFPL is not available 
for new line sharing arrangements, and is available for existing line sharing 
arrangements only when, and so long as, SBC is the retail voice provider – and if MCI is 
purchasing the UNE-P, then SBC is not the retail voice provider.  That is not to say that 
MCI cannot provide data service when SBC is not the retail voice provider – it can, by 
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purchasing and splitting the loop itself, or with a partner CLEC in a line splitting 
arrangement.  But SBC cannot be required to provide the HFPL where it is not the retail 
voice provider.  In the Line Sharing Order ( 72), the FCC expressly held that “incumbent 
carriers are not required to provide line sharing to requesting carriers that are 
purchasing a combination of network elements known as the platform.”  In the TRO, the 
FCC cited and reiterated this holding, stating that “incumbent LECs are only required to 
provide access to the HFPL if the incumbent LEC is providing, and continues to provide, 
analog circuit-switched voiceband services on the particular loop over which the 
requesting carriers seek access to provide ADSL service.”  TRO  269.  Moreover, the 
FCC’s rule defines line sharing as “the process by which a requesting 
telecommunications carrier provides [DSL] service over the same copper loop that the 
incumbent LEC uses to provide voice service, with the incumbent LEC using the lower 
frequency portion of the loop.”  47 C.F.R. § 51.319(a)(1)(i) (emphasis added).   

Further, it is physically impossible for SBC to provide the HFPL where MCI is 
leasing the UNE-P.  The UNE-P consists of a loop connected directly to a switch port, 
and is fully contained within SBC’s network.  To provide the HFPL, SBC must separate 
the loop and the port (meaning the UNE-P can no longer be provided) and install a 
splitter.   

In short, the HFPL is only available for existing line sharing arrangements, and 
only where SBC is the retail voice service provider – which is not the case where MCI 
leases the UNE-P.  In cases where SBC is not the retail voice service provider, MCI can 
still provide data services, but it cannot do so by purchasing the HFPL.  Rather, it must 
purchase the entire xDSL loop, or partner with another CLEC that purchases the entire 
xDSL loop.  As the FCC held, “[i]n the event that the customer ceases purchasing voice 
service from the incumbent LEC, either the new voice provider or the xDSL provider, or 
both, must purchase the full stand-alone loop.”  TRO  269.   

Again, as noted above, by the time the parties’ agreement goes into effect (after 
October 1, 2004), SBC will no longer be required to provision new HFPLs.  TRO  265; 
47 C.F.R. § 51.319(a)(1)(i)(B).  Thus, where SBC is providing MCI the UNE-P (and 
hence not providing the HFPL), MCI cannot be allowed to purchase the HFPL.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission adopts SBC’s proposed Section 3.5 of the Appendix Line 
Sharing, which states that the “HFPL is not available in conjunction with a combination 
of network elements . . . known as the platform or UNE-P . . . or any other arrangement 
where SBC Illinois is not the retail POTS provider.”  We conclude that SBC’s proposed 
language properly implements the TRO’s line sharing requirements.  Indeed, the 
Commission notes that MCI has already agreed to language in Section 3.4 of the 
Appendix Line Sharing stating that SBC will make the HFPL available only where “SBC 
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Illinois is the provider of retail POTS analog voice service on the same Loop to the 
same end user customer.” 

  In the TRO, the FCC stated that “incumbent LECs are only required to provide 
access to the HFPL if the incumbent LEC is providing, and continues to provide, analog 
circuit-switched voiceband services on the particular loop over which the requesting 
carriers seek access to provide ADSL service.”  TRO ¶ 269.  Moreover, the FCC defines 
line sharing as “the process by which a requesting telecommunications carrier provides 
[DSL] service over the same copper loop that the incumbent LEC uses to provide voice 
service, with the incumbent LEC using the lower frequency portion of the loop.”  47 
C.F.R. § 51.319(a)(1)(i) (emphasis added).  In short, and as SBC’s language provides, 
the HFPL is only available for existing line sharing arrangements where SBC is the retail 
voice service provider – which is not the case where MCI leases the UNE-P. 

MCI asserts that where MCI leases the UNE-P, MCI is allowed to use the high-
frequency portion of the loop to provide data service.  But that is not the issue here.  
The Commission notes that SBC does not deny that in cases where SBC is not the 
retail voice service provider, MCI can still provide data services – and other language in 
the contract allows MCI to do that.  But where MCI seeks to provide data services over 
the high frequency portion of the loop where SBC is not the retail provider, MCI must 
purchase the entire xDSL loop, or partner with another CLEC that purchases the entire 
xDSL loop.  As the FCC held, “[i]n the event that the customer ceases purchasing voice 
service from the incumbent LEC, either the new voice provider or the xDSL provider, or 
both, must purchase the full stand-alone loop.”  TRO ¶ 269.  In such circumstances, 
SBC does not provide the HFPL; rather, it provides an entire xDSL loop. 

Finally, the Commission notes that after October 1, 2004, SBC will no longer be 
required to provision new HFPLs, but will be required to provide the HFPL only for pre-
existing, grandfathered HFPL customers.  TRO ¶ 265; 47 C.F.R. § 51.319(a)(1)(i)(B).  
Thus, where SBC is providing MCI the UNE-P (and hence not providing the HFPL), MCI 
is not allowed to purchase the HFPL. 

3. Line Sharing 5  

MCIm:  What terms and conditions should apply for MCIm’s “grandfathered” 
HFPL customers (those prior to October 2, 2003)? 

SBC ILLINOIS:  Should the grandfathered end-user provision in the contract 
reflect the FCC’s TRO findings? 

a) MCI’s Position 

MCI’s terms and condition for “grandfathered” HFPL customers should be 
included in the agreement because they track the FCC’s regulations implementing its 
finding in the Triennial Review Order.  By contrast, SBC’s confusing language goes 
beyond the FCC’s requirements and would impermissibly limit MCI’s ability to continue 
to serve these grandfathered customers.  MCI objects to SBC’s terms and conditions 
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because it has proposed making MCI’s ability to serve grandfathered customers subject 
to two unacceptable conditions. 

First, SBC proposes that SBC no longer be required to provide line sharing to an 
MCI customer if MCI’s “xDSL-base service to the end-user customer is disconnected for 
any reason.” (emphasis added).  This language is unnecessary and unacceptable.  It is 
unnecessary because the agreed-to language already provides that SBC need only 
continue providing line sharing to end-user customers “for which [MCI] (or its successor 
or assign) has not ceased providing HFPL to that end user.”  It is unacceptable 
because, read literally, SBC’s proposal that it no longer be required to provide line 
sharing if MCI’s service is disconnected “for any reason,” could allow SBC to shut off 
service to the customer even if, for example, the customer’s service were disconnected 
inadvertently by SBC.  That plainly was not the FCC’s intent.  SBC has identified no 
legitimate need for this redundant and confusing language. 

Second, SBC proposes that pricing for grandfathered customers continue only 
until “the FCC issues its Order in its Biennial Review Proceeding or any other relevant 
government action which modifies the FCC’s HFPL grandfather clause established in its 
Triennial Review Order.”  This language is vague and confusing.  It potentially would 
allow SBC to take the position that any order or rule, from any authority, that could be 
construed as having an impact on the FCC’s grandfather line sharing rules would 
immediately relieve SBC of its obligation to provide line sharing to MCI’s grandfathered 
customers.   Certainly nothing in the TRO itself supports SBC’s proposal that it be 
relieved of this obligation based on any order.  Again, this appears to be an attempt by 
SBC to read the FCC’s transitioning rules far too restrictively, in order to interfere with 
MCI’s ability to serve its line sharing customers during the transition period.  MCI 
therefore respectfully requests that the Commission reject SBC’s proposed language. 

b) SBC’s Position 

Line Sharing Issue 5 concerns the terms and conditions in Section 4.1 of the 
Appendix Line Sharing that apply to “grandfathered” HFPL customers (those that were 
in service before October 2, 2003 and continue to remain in service).  In the TRO, the 
FCC held ( 264) that: 

Until the next biennial review, a proceeding that will commence in 2004, we 
grandfather all existing line sharing arrangements unless the respective competitive 
LEC, or its successor or assign, discontinues providing xDSL service to that particular 
end-user customer.  During this interim period, we direct incumbent LECs to charge 
competitive LECs the same price for access to the HFPL for those grandfathered 
customers that they charged prior to the effective date of this Order. 

See also 47 C.F.R. § 51.319(a)(1)(i)(A). 

SBC’s proposed language for Section 4.1 properly implements this requirement, 
while MCI’s does not.  For instance, MCI’s proposed language, unlike SBC’s, provides 
for grandfathering “[t]o the extent MCIm began providing HFPL to an end user customer 
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. . . .”  But MCI does not provide the HFPL to an end user customer.  Rather, SBC 
provides the HFPL to MCI, and MCI provides xDSL-based service to an end user 
customer over the HFPL. 

MCI’s language also fails to clearly state when the grandfathering will end.  The 
FCC’s rule states that grandfathering must end for a particular customer whenever the 
CLEC “discontinues providing xDSL service to that particular end-user customer.”  TRO,  
264.  See also 47 C.F.R. § 51.319(a)(1)(i).  MCI’s proposed language, however, could 
be interpreted to grandfather existing HFPLs in perpetuity as long as MCI “has not 
ceased providing HFPL to that end user customer” at the time of the contract formation, 
and notwithstanding any disconnections thereafter.  That would violate federal law.  
SBC’s proposed contract language, on the other hand, clearly and correctly states that 
grandfathering will end when “MCIm’s HFPL to the end-user customer is disconnected 
for whatever reason.”    

Additionally, MCI’s proposed contract language fails to reflect the FCC’s holding 
that its HFPL grandfathering requirement would extend only “[u]ntil the next biennial 
review.”  TRO  264.  By failing to reflect this limitation, MCI proposes to give itself 
greater grandfathering rights than those created by the TRO, in contravention of the 
FCC’s requirements.  SBC’s proposed language, on the other hand, properly provides 
that grandfathering shall end when “the FCC issues its Order in its Biennial Review 
Proceeding or any other relevant government action which modifies the FCC’s HFPL 
grandfather clause established in the its Triennial Review Order.” 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Line Sharing Issue 5 concerns the terms and conditions in Section 4.1 of the 
Appendix Line Sharing that apply to “grandfathered” HFPL customers (those that were 
in service before October 2, 2003 and continue to remain in service).  In the TRO, the 
FCC held (¶ 264) that, “Until the next biennial review, a proceeding that will commence 
in 2004, we grandfather all existing line sharing arrangements unless the respective 
competitive LEC, or its successor or assign, discontinues providing xDSL service to that 
particular end-user customer.  During this interim period, we direct incumbent LECs to 
charge competitive LECs the same price for access to the HFPL for those 
grandfathered customers that they charged prior to the effective date of this Order.”  
See also 47 C.F.R. § 51.319(a)(1)(i)(A). 

The Commission concludes that SBC’s proposed alternative language for 
Section 4.1 properly implements this requirement.   We modify this alternative by 
striking “ Until the next biennial review, a proceeding that will commence in 2004”. It is 
our position that the grandfathering clause will remain in effect until further guidance is 
provided by the FCC. 
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2. Line Sharing 10  

Should SBC ILLINOIS’ reservation or rights and intervening law language be 
included in Appendix Line Sharing? 

a) MCI’s Position 

SBC’s proposed reservation of rights is unnecessary and self-serving.  As with 
SBC’s proposed language in Section 23 of the GT&C, this proposal would permit SBC 
to unilaterally invoke a change in law without first seeking a contract amendment.  
SBC’s proposal of this unilateral and onerous right for itself is not fair or reasonable, and 
should be rejected.  Moreover, SBC’s change of law language is unnecessary in 
Appendix Line Sharing given the change of law provision of universal application in the 
GT&C.  Accordingly, MCI respectfully requests that the Commission reject SBC’s 
proposed language regarding reservation of rights and intervening law included in 
Appendix Line Sharing. 

b) SBC’s Position 

SBC’s position statement for Line Splitting Issue 10 addresses this issue fully, 
and is incorporated by reference herein. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

We reject SBC’s proposed reservation of rights and intervening law language in 
Section 13 of the parties’ Line Sharing Appendix.  As with SBC’s proposed language in 
Section 23 of the GT&C, this proposal could permit either party to unilaterally invoke a 
change in law without first seeking a contract amendment. 

SBC’s change of law language is unnecessary in Appendix Line Sharing given 
the change of law provision of universal application in the GT&C.  Accordingly, we reject 
SBC’s proposed language in Section 13 of the parties’ Line Sharing Appendix. 

3. SBC Line Sharing 1  

Should time and materials charges be set forth in appendix pricing or as set forth 
in SBC’s tariff? 

a) MCI’s Position 

MCI did not present a position for this issue. 
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b) SBC’s Position 

SBC’s position statement for xDSL Issue 4 addresses this issue fully, and is 
incorporated by reference herein.  Where MCI opens a trouble ticket but the problem is 
determined to be in MCI’s network, not SBC’s, MCI should compensate SBC at the 
rates found in SBC’s FCC Tariff No. 2, consistent with the Commission’s holding in the 
AT&T arbitration.   

c) Staff’s Position 

Staff did not present a position for this issue. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and  Conclusions for xDSL 4.   

F. Line Splitting 

1. Line Splitting 1  

Which Party’s description of the Line Splitting obligation should be included in 
this Agreement? 

a) MCI’s Position 

MCI’s description should be included in the Agreement because MCI’s language 
accurately describes SBC’s obligations to provide access to line splitting as an 
unbundled network element.  The major difference between MCI’s description of line 
splitting and SBC’s description is that MCI’s definition recognizes that line splitting is a 
cohesive service offering, while SBC’s definition focuses on the individual piece-parts of 
line splitting.  Specifically, MCI is requesting that the Commission find that line splitting 
is an unbundled network element, while SBC describes line splitting as the process of 
combining a 2-wire xDSL capable loop, shared transport, and local switching in a way 
that allows MCI to engage in line splitting. 

To explain why MCI’s approach is superior, it is important to look at the potential 
consequences of adopting SBC’s language.  SBC’s language is replete with examples 
in which line splitting is described as separate, unrelated UNEs, e.g., SBC’s proposed 
Sections 1.1, 2.8.1, 3.5, 3.9 and 3.10.  The result of this approach is to increase the cost 
and complexity involved in line splitting.  As discussed in the testimony of MCI Witness 
Sam Tenerelli, one implication of SBC’s disjointed view of line splitting greatly increases 
the testing and trouble resolution for line splitting because SBC requires a trouble ticket 
for the different piece parts of line splitting.  Similar complexities currently plague the 
service order process for line splitting.  Furthermore, SBC’s refusal to include data 
migration scenarios in its proposed batch hot cut process submitted in ICC Docket No. 
03-0593 (TRO Batch Hot Cut Proceeding) (See Direct Testimony of Carol Chapman, 
SBC Ex. 1.0, in ICC Docket No. 03-0593, p. 65 (January 9, 2004)), demonstrates that 
SBC is intent on raising the barriers for competitors and making it as difficult as possible 
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for MCI to serve customers via line splitting.  This anti-competitive behavior should not 
be allowed. 

MCI’s proposed language, on the other hand, defines line splitting as a UNE in 
order to capture the cohesive, end-to-end nature of the circuit used to provide line 
splitting.  In this way, MCI’s definition preserves the obligations regarding unbundled 
network elements separately for the line splitting circuit as opposed to the individual 
components of the line splitting offering.  This may be the only way to provide the 
correct signals to SBC to take steps to avoid service-affecting problems and provide a 
reasonable opportunity to compete via line splitting.  Because the line splitting circuit 
comprises UNEs, MCI believes that these obligations exist for line splitting regardless of 
how line splitting is described in the agreement, but considering SBC’s proposed 
disjointed description and numerous inappropriate limitations SBC attempts to place on 
line splitting, it is highly unlikely that SBC will follow through on these obligations once 
the agreement is approved.  That is why it is important that the line splitting offering be 
memorialized as an unbundled network element in the parties’ agreement. 

While the FCC has not specifically designated line splitting as an UNE, the FCC 
has not prohibited the state commissions from doing so.  The FCC’s list of unbundled 
network elements is meant to serve as a minimum list of UNEs that all ILECs must 
provide, and not intended to be an inclusive list to which no state can add.  The FCC 
has recognized the importance of line splitting, as it pertains to unbundling by adding 
specific line splitting rules to 47 C.F.R. § 51.319 “Specific Unbundling Requirements.”  
These rules obligate SBC to provide for line splitting whether or not the CLEC utilizes 
SBC’s unbundled local switching and to make “all necessary network modifications” to 
support line splitting.  The FCC has also relied more heavily upon line splitting to 
promote innovation and competition by phasing out line sharing. 

Moreover, defining line splitting as an UNE is consistent with the public interest.  
It would provide regulatory certainty by which competitors can make critical entry and 
investment decisions.  It will use the telecommunications network efficiently by utilizing 
both the high frequency portion and low frequency portion of the loop to provide data 
and voice service over the same loop.  Furthermore, by increasing choice and lowering 
prices for residential and small business customers for combined voice and data 
services, the line splitting UNE will benefit public welfare. 

The Commission should also reject the remainder of SBC’s proposed language 
concerning Line Splitting because that language is peppered with “qualifiers” that 
appear to be attempts on SBC’s part to limit the availability of line splitting.  The most 
problematic language is addressed below. 

Section 3.5: SBC’s proposed language would require dial-tone for voice service 
provided by MCI over a combination of UNEs to originate from the SBC end office 
switch where the arrangement is requested.  This requirement is not grounded in the 
FCC’s rules and is another attempt by SBC to read into the FCC’s rules limitations on 
line splitting that do not exist.  This language is unnecessary since, if MCI is using 
SBC’s unbundled local switching in a line splitting arrangement, it will be provided the 



04-0469 

 48

ULS port that SBC provides.  SBC’s apparent attempt to turn its obligation to provide 
unbundled local switching into a restriction on MCI’s use of that element should be 
rejected. 

Section 3.9: SBC’s proposed language in 3.9 highlights a major problem with 
SBC’s view of line splitting discussed above, i.e., that line splitting should be treated as 
separate and unrelated UNEs as opposed to an end-to-end offering.  For instance, MCI 
witness Sam Tenerelli explains the problems that MCI experiences when attempting to 
resolve trouble with the line splitting circuit due to SBC’s insistence to inventory and 
treat the line splitting components as stand-alone UNEs.  In addition, SBC imposes two 
confusing restrictions on reusing the loop when converting line sharing to line splitting.  
The first limitation would require the data CLEC to disconnect the HFPL when the 
customer disconnects SBC voice service.  SBC never explains how disconnecting both 
voice service and data service would be considered a conversion from line sharing to 
line splitting or why this is necessary in order to reuse the loop that was previously used 
for line sharing for line splitting.  A conversion from line sharing to line splitting, in MCI’s 
opinion, should be a seamless transition, and forcing the data CLEC to disconnect the 
HFPL once SBC’s voice service is disconnected would not fulfill this objective.  The 
second limitation appears to be an attempt by SBC to govern the relationship between 
the data and voice CLEC involved in line splitting.  For instance, if SBC’s voice service 
is disconnected and the data CLEC assumes the full stand-alone loop, SBC should not 
be allowed to require the data CLEC to have a line splitting arrangement in place in 
order to reuse the loop.  If a data CLEC assumes the full stand-alone loop to continue to 
provide data service once SBC’s voice service is disconnected, whether or not it has a 
line splitting arrangement in place, the loop should be reused (since it will already be 
xDSL capable).  Furthermore, SBC’s language which states that “the existing data 
CLEC providing voice service over the HFPL” is confusing since data service, not voice 
service, would be provided over the HFPL.  Moreover, these limitations are 
unnecessary.  If line sharing is already being provided over the loop, then the loop must 
already be xDSL capable, and therefore capable of supporting line splitting.  Hence, 
there should be no additional limitations imposed on reusing the current loop. 

Section 3.10:  SBC’s language in this section, once again, illustrates its view of 
line splitting as separate and unrelated UNEs, as opposed to a cohesive service 
offering.  In addition, SBC’s requirement that MCI “make all cross-connections within its 
collocation space” is unnecessary since MCI is solely responsible for performing the 
activities within its collocation space that are necessary in order for MCI to serve its 
customer.  Since work within MCI’s collocation cage does not involve SBC and no party 
would reasonably expect SBC to perform cross connections within MCI’s collocation 
space, this language has no place in the parties’ agreement.  

If the Commission does not adopt MCI’s primary recommendation on Line 
Splitting (i.e., adopt MCI’s Language for Sections 1.1, 2.8 AND 2.8.1, and reject SBC’s 
proposed language for Sections 3.5, 3.9, 3.10 AND 3.11), MCI has, in the spirit of 
compromise, attempted to craft an alternative that resolves the biggest concerns MCI 
has with SBC’s proposed language, while providing a definition of line splitting 
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consistent with a definition used by MCI and BellSouth in BellSouth’s territory.  The 
alternative proposal is embodied in the following language: 

1.1 This Appendix Line Splitting sets forth the terms and conditions under which 
SBC ILLINOIS will provide MCIm with access to UNEs (including the 2-wire xDSL Loop 
offering and the Unbundled Local circuit Switching port with Unbundled Shared 
Transport), pursuant to Appendix xDSL and Appendix UNE and other applicable terms 
and conditions under this Agreement, in a manner that allows MCIm to engage in UNE 
Line Splitting as described herein.  In addition to the terms and conditions of this 
Appendix Line Splitting, this Appendix is also subject to the applicable terms and 
conditions of Appendix UNE and Appendix xDSL.  In the event of a conflict between the 
terms of this Appendix Line Splitting and Appendix xDSL, or between this Appendix Line 
Splitting and Appendix UNE, the Parties agree that the terms of this Appendix Line 
Splitting shall control.  SBC ILLINOIS shall support MCIm’s ability to provide 
combinations of voice services, data services, or voice and data services over a single 
xDSL Loop. 

2.8 “Line Splitting” is the process in which one CLEC (which may include MCIm) 
provides narrowband voice service over the low frequency portion of an unbundled 
xDSL Loop and a second CLEC (which may include MCIm) provides digital subscriber 
line service over the high frequency portion of that same Loop. 

2.8.1 Line Splitting is a UNE service offering that allows a provider of data 
services (a “Data CLEC”) and a provider of voice services (a “Voice CLEC”) to deliver 
voice and data service to end users over one loop.  The voice and data carriers may be 
the same or different carriers. End users currently receiving voice service from a CLEC 
through a UNE platform (UNE-P) may be converted to Line Splitting arrangements by 
CLECs ordering Line Splitting Service.  Line Splitting network elements consist of an  
analog loop from the serving wire center to the network interface device (NID) at the 
end user’s location, a collocation cross connection connecting the loop to the collocation 
space, a second collocation cross connection from the collocation space connected to a 
voice port, and a splitter over which MCI will maintain control.  The Data CLEC provides 
data service over the high frequency portion of the loop purchased by the Voice CLEC, 
utilizing a Voice CLEC or Data CLEC provided, collocated DSLAM and splitter 
equipment. This may be the Voice CLEC’s or the Data CLEC’s collocation area.  

3.5 Intentionally Left Blank 

3.9  When converting to a UNE Line Splitting arrangement from an existing UNE-
P arrangement, SBC ILLINOIS will reuse loop facilities unless the existing loop is not 
xDSL-capable.  When converting to a UNE Line Splitting arrangement from an existing 
line sharing arrangement (as described in Appendix Line Sharing), SBC ILLINOIS will 
reuse the existing loop facility.  

3.10 SBC ILLINOIS shall also connect the unbundled local circuit switching 
element to the CFA specified by MCIm. 
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3.11 Two cross connects are required when MCIm engages in UNE Line Splitting 
(one cross connect for the unbundled local circuit switching port and one for the 2-wire 
xDSL loop).  This is the same number of cross connects as that required when another 
CLEC (including SBC ILLINOIS’s advanced service affiliate) engages in Line Sharing 
using a CLEC-owned collocated Splitter as described in Appendix Line Sharing.  

MCI’s alternative language uses SBC’s proposed language as a starting point 
and then makes revisions to resolve MCI’s major concerns described above.  This 
alternative is a reasonable compromise because it recognizes line splitting as a 
cohesive offering and not a grouping of separate UNEs, but does not require the 
Commission to make a finding that line splitting is a separate UNE. 

In sum, MCI respectfully requests that the Commission adopt MCI’s proposed 
language for Sections 1.1 and 2.8 of the Line Splitting Appendix and omit SBC’s 
proposed Sections 2.8.1, 3.5, 3.9, 3.10 and 3.11 from the agreement in their entirety.  In 
the spirit of compromise, however, MCI has proposed an alternative resolution to this 
issue that fixes the most egregious problems with SBC’s proposed language.  If the 
Commission does not see fit to adopt MCI’s primary recommendation, it is important 
that MCI’s alternative be adopted so that, at a minimum, the major problems with SBC’s 
language do not get included in the parties’ agreement. 

b) SBC’s Position 

Issue Line Splitting 1 concerns the proper definition of line splitting.  MCI 
inappropriately proposes to define line splitting as an “unbundled network element.”  
Appendix Line Splitting, MCI Sections 1.1, 2.8.  Line splitting, however, is not a UNE. 

First, line splitting is not even a network element.  Section 153(29) of the 1996 
Act defines a “network element” as “a facility or equipment used in the provision of a 
telecommunications service,” including “features, functions and capabilities that are 
provided by means of such facility or equipment.”  47 U.S.C. § 153(29).  Line splitting is 
none of these things.  Rather, line splitting is an arrangement between two CLECs to 
use a single copper loop to provide both voice and xDSL-based data service.  The 
FCC’s rules expressly define line splitting as such an arrangement.  47 C.F.R. § 
51.319(a)(1)(ii).  And the Commission itself has described line splitting as “an 
arrangement through which non-incumbent telecommunications carriers partner with 
one another to provide end user customers with both voice grade and high speed 
service over a copper loop.”  June 11, 2002 Order, Docket No. 01-0614, at 31 
(emphasis added). 

Second, line splitting is not an unbundled network element.  Unbundled network 
elements, or UNEs, are network elements that the FCC has determined must be 
unbundled because they satisfy the impairment requirement of Section 251(d)(2) of the 
1996 Act.  And nowhere in the TRO did the FCC apply an impairment analysis to line 
splitting.   
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Third, the FCC’s line splitting requirements themselves make clear that line 
splitting is not a UNE.  The FCC held that “when competitive carriers opt to take an 
unbundled stand-alone loop, the incumbent LEC must provide the requesting carrier 
with the ability to engage in line splitting arrangements.”  TRO  251 (emphases added).  
As the governing FCC rule states, ILECs must “provide a requesting 
telecommunications carrier that obtains an unbundled copper loop from [the ILEC] with 
the ability to engage in line splitting arrangements with another competitive LEC.”  47 
C.F.R. § 51.319(a)(1)(ii) (emphasis added).  In other words, when a CLEC engages in 
line splitting with another CLEC, the UNE is not the “line splitting,” but is the underlying 
loop.  While the ILEC must “permit line splitting” so that the CLEC leasing the loop can 
“partner” with another CLEC to provide voice and data service (Id. n.758), the only 
network element (and UNE) the ILEC provides is the underlying loop – in other words, 
allowing MCI to enter into a line splitting arrangement with another CLEC when it leases 
a UNE loop is neither a network element nor a UNE provided by SBC. 

MCI admits that “the FCC has not specifically designated line splitting as an 
UNE,” but asserts that “the FCC has not prohibited the state commissions from doing 
so.”  MCI Ex. 8 (Starkey) at 27.  That is irrelevant.  The FCC has not expressly 
prohibited state commissions from designating deep-dish pizzas as UNEs, but that does 
not mean a state commission could do so.  For one thing, pizzas are not “network 
elements.”  Nor, as explained above, is line splitting. 

MCI states that “[t]he FCC has recognized the importance of line splitting,” and 
lauds the alleged “competitive merits” of line splitting.  Id. at 27-31.  Again, all that is 
irrelevant.  No matter how beneficial line splitting may be, that does not make it a 
network element, or a UNE.  Indeed, while the FCC may have recognized the 
importance of allowing “requesting carriers [to] engage in line splitting” (TRO n.750), the 
FCC did not define line splitting as a UNE (because it is not a network element).  
Rather, the FCC enacted a rule that requires ILECs to allow requesting carriers, like 
MCI, to engage in line splitting.  47 C.F.R. § 51.319(a)(1)(ii).  Thus, contrary to MCI’s 
suggestion, there is no need to define line splitting as a UNE.  An FCC rule already 
exists that requires ILECs to permit CLECs to engage in line splitting, and both the 
Commission and the FCC can enforce that rule. 

In short, MCI’s proposed contract language defining line splitting as a UNE must 
be rejected.  SBC’s proposed contract language, on the other hand, appropriately 
defines line splitting, and should be adopted. 

In its proposed Appendix Line Splitting Section 1.1, SBC proposes to state that 
the Appendix Line Splitting sets for the terms by which SBC will provide “access to 
UNEs (including the 2-wire xDSL Loop offering[)] . . . in a manner that allows MCIm to 
engage in UNE Line Splitting in accordance with the FCC’s Triennial Review Order and 
associated Lawful and effective implementing rules . . . .”  That, of course, is precisely 
the purpose of the Appendix. 
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Section 2.8 contains SBC’s proposed definition of line splitting.  This proposed 
definition is directly supported by the FCC’s definition of line splitting, which is codified 
in a federal regulation, as demonstrated below: 

SBC’s proposed definition:  “‘Line Splitting’ is the process in which one CLEC 
(which may include MCIm or its AASP [authorized advanced services provider]) 
provides narrowband voice service over the low frequency portion of a Loop and a 
second CLEC (which may include MCIm or its AASP) provides digital subscriber line 
service over the high frequency portion of that same Loop.”   

FCC’s definition (47 C.F.R. § 51.319(a)(1)(ii)):  “Line splitting is the process in 
which one competitive LEC provides narrowband service over the low frequency of a 
copper loop and a second competitive LEC provides digital subscriber line service over 
the high frequency portion of that same loop.”  

SBC’s proposed language, unlike MCI’s, also appropriately distinguishes 
between two types of line splitting:  line splitting where MCI leases unbundled local 
switching and shared transport from SBC, and line splitting where MCI provides its own 
switching (i.e., where MCI leases only a stand-alone 2-wire xDSL loop).  SBC Sections 
2.8.1, 3.5, 3.9, 3.10, and 3.11.  SBC proposes to define the former, for purposes of the 
parties’ contract, as “UNE Line Splitting.”  Pursuant to the TRO, UNE Line Splitting is 
available only where SBC is required to provide unbundled local switching.  SBC 
Section 2.8.1; TRO  252 (“so long as the unbundled loop-switch combination is 
permitted in a particular state, the rules make clear that incumbent LECs must permit 
competitive LECs providing voice service through that arrangement to line split with 
another competitive LEC”).  And SBC also proposes contract provisions that expressly 
allow MCI to convert an existing UNE-P arrangement into a UNE Line Splitting 
arrangement.  SBC Sections 3.9, 3.10. 

MCI raises a few specific objections to these provisions.  First, MCI objects to 
SBC’s proposed Section 3.5, which provides that in order to use UNE Line Splitting, the 
end user’s loop and switch port must be located in the same central office.  Contrary to 
MCI’s suggestion, this language is not intended to restrict MCI’s use of unbundled local 
switching.  Rather, the process that SBC has developed for UNE Line Splitting does not 
work, as a technical matter, if the loop and switch port are not physically located in the 
same central office.  Moreover, SBC is not aware of any CLEC that has requested or 
attempted to engage in UNE Line Splitting using a switch port and an xDSL loop located 
in different central offices.  Nor does MCI even claim that it would ever attempt to do so, 
or explain how such a line splitting arrangement should or could be effectuated. 

Second, MCI also objects to the proposed portions of Section 3.9 stating that, in 
order convert a line sharing arrangement to a line splitting arrangement, (1) the data 
CLEC using the HFPL must disconnect the HFPL after SBC disconnects its voice 
service, and (2) the voice and data CLECs must have an agreement to share the loop.    
The first condition is necessary because the HFPL is available, by definition, only in 
connection with SBC’s retail voice service.  While the data CLEC can continue to use 
the same loop to provide data service, the HFPL UNE must be disconnected because 
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SBC instead will provision an entire stand-alone xDSL loop UNE.  The second condition 
too is necessary.  Contrary to MCI’s assertion, this condition does not “require the data 
CLEC to have a line splitting arrangement in place in order to reuse the loop.”  MCI Ex. 
8 (Starkey) at 33.  The data CLEC can always reuse the loop.  But if the data CLEC and 
a voice CLEC are to share the loop, then they must have an agreement to share the 
loop.   

Third, MCI objects to the language in proposed Section 3.10 that would require 
MCI to “make all cross-connections within its collocation space.”  MCI asserts that this 
language is “unnecessary since MCI is solely responsible for performing the activities 
within its collocation space,” “[s]ince work within MCI’s collocation cage does not involve 
SBC,” and because “no party would reasonably expect SBC to perform cross 
connections within MCI’s collocation space.”  MCI Ex. 8 (Starkey) at 34.  If that is the 
case (and it is), then SBC is hard-pressed to see MCI’s objection to including language 
in the contract making this crystal clear, as SBC’s proposed language does. 

Finally, MCI’s proposed “alternative” contract language should be rejected.    
That language, like MCI’s originally proposed contract language, violates the TRO and 
is unreasonable, for numerous reasons, including: 

 MCI defines line splitting as a “UNE service offering” (MCI Alternate 
Section 2.8.1), whereas the FCC has defined it as a process engaged in by two CLECs 
(47 C.F.R. § 51.319(a)(1)(ii)).  The FCC’s rules do not require the creation of a “line 
splitting UNE service offering,” but require ILECs to “provide a requesting 
telecommunications carrier that obtains an unbundled copper loop from [the ILEC] with 
the ability to engage in line splitting arrangements with another competitive LEC.”  47 
C.F.R. § 51.319(a)(1)(ii).  Moreover, SBC cannot physically provide line splitting as an 
end-to-end service because, among other things, line splitting requires an agreement 
and cooperation between two CLECs, and because some activities, such as placing 
cross-connects inside the CLEC’s collocation space, cannot be performed by SBC (as 
even MCI admits); 

 MCI defines line splitting to include use of a loop by one CLEC to provide 
both data and voice service.  MCI Alternate Section 2.8.1.  While MCI is able to use a 
loop to provide both voice and data service, that is not “line splitting .”  Line splitting, as 
defined by federal law, is “the process in which one competitive LEC provides 
narrowband service over the low frequency of a copper loop and a second competitive 
LEC provides digital subscriber line service over the high frequency portion of that same 
loop.”  47 C.F.R. § 51.319(a)(1)(ii) (emphases added); 

 MCI’s language provides that the loop will be “purchased by the Voice 
CLEC” (MCI Alternate Section 2.8.1), while the FCC’s line splitting requirements allow 
either a voice CLEC or a data CLEC to purchase the loop. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

Line Splitting Issue 1 concerns the proper definition of line splitting.  The 
Commission adopts SBC’s proposed language.  In particular, the Commission declines 
to adopt MCI’s proposal to define line splitting, as an “unbundled network element”. 

To begin, it is unclear how the Commission would be able to declare line splitting 
an unbundled network element since line splitting is not a distinct network element.  
Rather, it is an activity that two CLECs engage in, with the required assistance of the 
ILEC. Similarly, the Commission has described line splitting as “an arrangement through 
which non-incumbent telecommunications carriers partner with one another to provide 
end user customers with both voice grade and high speed service over a copper loop.”  
June 11, 2002 Order, Docket No. 01-0614, at 31. 

The FCC held that “when competitive carriers opt to take an unbundled stand-
alone loop, the incumbent LEC must provide the requesting carrier with the ability to 
engage in line splitting arrangements.”  TRO ¶ 251   As the governing FCC rule states, 
ILECs must “provide a requesting telecommunications carrier that obtains an unbundled 
copper loop from [the ILEC] with the ability to engage in line splitting arrangements with 
another competitive LEC.”  47 C.F.R. § 51.319(a)(1)(ii)    While the ILEC must “permit 
line splitting” so that the CLEC leasing the loop can “partner” with another CLEC to 
provide voice and data service (id. n.758), the only network element (and UNE) the 
ILEC provides is the underlying loop – in other words, allowing MCI to enter into a line 
splitting arrangement with another CLEC when it leases a UNE loop is neither a network 
element nor a UNE provided by SBC. 

The Commission does not see a need to define line splitting as a UNE in order to 
provide regulatory certainty or to preserve line splitting obligations or to increase choice.  
An FCC rule already requires ILECs to permit CLECs to engage in line splitting, and the 
ICA will include numerous contract provisions (indeed, an entire Appendix) to 
memorialize and implement that FCC rule, and both the Commission and the FCC will 
enforce that rule.  

In its proposed Appendix Line Splitting Section 1.1, SBC proposes to state that 
the Appendix Line Splitting sets forth the terms by which SBC will provide “access to 
UNEs (including the 2-wire xDSL Loop offering) . . . in a manner that allows MCIm to 
engage in UNE Line Splitting in accordance with the FCC’s Triennial Review Order and 
associated Lawful and effective implementing rules . . . .”  We modify the language in 
this section to allow MCI to engage in UNE Line Splitting in accordance with 47 C.F.R. § 
51.319 (a)(1)(ii).  Section 2.8 contains SBC’s proposed definition of line splitting which 
closely tracks the FCC’s definition of line splitting.  47 C.F.R. § 51.319(a)(1)(ii). 

The Commission agrees that SBC’s proposed language appropriately 
distinguishes between two types of line splitting:  line splitting where MCI leases 
unbundled local switching and shared transport from SBC, and line splitting where MCI 
provides its own switching (i.e., where MCI leases only a stand-alone 2-wire xDSL 
loop).  SBC proposes to define the former, for purposes of the parties’ contract, as 



04-0469 

 55

“UNE Line Splitting.”  In accordance with the TRO, SBC’s proposed language properly 
provides that UNE Line Splitting is available only where SBC is required to provide 
unbundled local switching.  The Commission also approves SBC’s proposed contract 
provisions that expressly allow MCI to convert an existing UNE-P arrangement into a 
UNE Line Splitting arrangement. 

The Commission disagrees with MCI’s objections to SBC’s proposed provisions.  
SBC’s proposed Section 3.5, which provides that in order to use UNE Line Splitting, the 
end user’s loop and switch port must be located in the same central office does not 
seem to improperly restrict MCI’s use of unbundled local switching.   

With regard to MCI’s proposed “alternative” contract language, again, the 
Commission must disagree.  MCI defines line splitting as a “UNE service offering” (MCI 
Alternate Section 2.8.1), whereas the FCC has defined it as a process engaged in by 
two CLECs (47 C.F.R. § 51.319(a)(1)(ii)).  The FCC’s rules do not require the creation 
of a “line splitting UNE service offering,” but require ILECs to “provide a requesting 
telecommunications carrier that obtains an unbundled copper loop from [the ILEC] with 
the ability to engage in line splitting arrangements with another competitive LEC.”  47 
C.F.R. § 51.319(a)(1)(ii). 

In its “alternative,”MCI defines line splitting to include use of a loop by one CLEC to 
provide both data and voice service.  (MCI Alternate Section 2.8.1.)  While MCI is able 
to use a loop to provide both voice and data service, that is not “line splitting.”  Line 
splitting, as defined by federal law, is “the process in which one competitive LEC 
provides narrowband service over the low frequency of a copper loop and a second 
competitive LEC provides digital subscriber line service over the high frequency portion 
of that same loop.”  47 C.F.R. § 51.319(a)(1)(ii).  Finally, MCI’s language provides that 
the loop will be “purchased by the Voice CLEC” (MCI Alternate Section 2.8.1), while the 
FCC’s line splitting requirements allow either a voice CLEC or a data CLEC to purchase 
the loop. 

Thus, the Commission rejects MCI’s proposed “alternative” contract language and 
adopts SBC’s proposed portions of Sections 3.9 and 3.10 

2. Line Splitting 2  

MCIm: Should MCIm be permitted to use an advance service provider to order 
advanced services on its behalf? 

SBC ILLINOIS: What details should govern MCIm’s use of a data partner when 
ordering Line Splitting? 
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a) MCI’s Position 

b) SBC’s Position 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

 The parties settled this issue. Therefore, the Commission need not make a 
determination. 

3. Line Splitting 3  

What terms and conditions should apply for line splitting with a CLEC-owned 
switch? 

a) MCI’s Position 

MCI’s proposed language delineating the terms and conditions should be 
included in the Agreement.  In its proposed language regarding this issue, SBC has 
simply proposed that it will abide by the outcome of any statewide collaboratives in 
providing Line Splitting with a CLEC-owned switch.  By contrast, MCI’s proposed 
language details the technical process necessary to permit MCI to combine a Line Split 
loop with MCI’s own switching.  In light of the fact that UNE-P may soon not be 
ubiquitously available and that the FCC has set forth a plan to grandfather Line Sharing, 
Line Splitting with a CLEC-owned switch is an increasingly important service delivery 
method for competitive carriers.  Therefore, SBC’s proposal that MCI await the outcome 
of a collaborative proceeding that may be months or years away when a simple solution 
is readily available, is insufficient and anti-competitive. 

MCI’s proposed language is also supported by the FCC’s rules.  First, 47 C.F.R. 
§ 51.319(a)(1)(ii)(B) states that “an incumbent LEC must make all necessary network 
modifications…for loops used in line splitting arrangements.”  In addition, the 
immediately preceding subsection (A) states that “[a]n incumbent LEC’s obligation…to 
provide a requesting telecommunications carrier with the ability to engage in line 
splitting applies regardless of whether the carrier providing voice service provides its 
own switching or obtains local circuit switching as an unbundled network element 
pursuant to paragraph (d) of this section.”  While SBC’s obligation under this rule is 
broad (indicated by the FCC’s use of the term “all network modifications”), MCI sets 
forth a specific process for necessary modifications to make available a line splitting 
arrangement in conjunction with an MCI-owned switch.  As such, MCI’s language is 
consistent with FCC rules and asks nothing of SBC that it is not already obligated to 
provide under federal law.    

Second, the specific modifications that MCI proposes be delineated in the 
parties’ agreement are consistent with the FCC’s Collocation Remand Order, wherein 
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the FCC stated that “in provisioning cross-connects, incumbent LECs should use the 
most efficient interconnection arrangements available” and that the FCC’s requirement 
“merely allows the collocator to use the existing network in as efficient a manner as the 
incumbent uses it for its own purposes.”  Collocation Remand Order, 76.  In fact, the 
FCC further recognized that “[c]ross-connects can run through the main distribution 
frame or an intermediate distribution frame when being used to connect two pieces of 
equipment.”  Id.  58.  MCI’s proposed language is consistent with each of these FCC 
requirements, because it allows the parties to utilize the existing network and results in 
the most efficient arrangement for line splitting with a CLEC-owned switch.  SBC had 
pursued, as an alternative to this arrangement, cage to cage cabling, which is more 
expensive, is inefficient, is inconsistent with the FCC’s pronouncements described 
above, and strains existing network capacity. 

MCI has good reason to be concerned with SBC’s proposal to address line 
splitting solely in collaboratives.  The line splitting collaborative, thus far, has been 
unsuccessful in resolving this issue and there is no reason to believe that the parties will 
ever reach agreement on this issue in collaboratives.  Essentially, SBC has rejected the 
concept of a CLEC switched line splitting arrangement that includes connections at the 
main distribution frame in the line splitting collaborative unless and until CLECs accept 
the following conditions: 

1. CLECs must forfeit their rights to raise this issue in ongoing regulatory and 
legal proceedings. 

2. CLECs must agree to release SBC from its obligations under sections 
251/252 of the 1996 Telecommunications Act before SBC develops a 
viable process for CLEC switching line splitting. 

3. CLECs must agree to pay hypothetical “market based rates” to obtain 
viable processes for CLEC switched line splitting. 

These unreasonable conditions would preclude CLECs from ensuring that an 
efficient, cost-effective, non-discriminatory line splitting process is developed for CLECs’ 
use.  It would also absolve SBC of its obligation to provide cross-connects at TELRIC 
rates, by allowing SBC to charge “market based rates” that, in SBC’s view, should be 
higher than what is required by TELRIC.  In addition, SBC’s conditions would force 
CLECs to forego the protections granted to them by federal law (and state law, supra) in 
exchange for SBC’s development of an efficient line splitting process – a process SBC 
is already legally obligated to provide.  Furthermore, SBC’s conditions attempt to strip 
this Commission of its authority to render a decision on line splitting in this docket.  
Indeed, when one considers SBC’s attempt to persuade the Commission that the line 
splitting collaborative is the appropriate venue for addressing this important issue, while 
at the same time imposing unreasonable restrictions in the collaborative, it becomes 
evident that SBC’s true objective is to forestall the development of a viable line splitting 
arrangement and enjoy the competitive advantages (i.e., additional data 
customers/revenue, a more stable customer base, etc.) of such anti-competitive 
behavior. 
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Finally, MCI is concerned with SBC’s proposal to abide by the outcome of the 
collaboratives because SBC has ultimate veto power in the collaborative process (as 
illustrated by SBC’s refusal to provide an efficient CLEC switched line splitting 
arrangement), and therefore has nothing to lose by agreeing to abide by the outcome of 
these collaboratives.  All indications from the collaboratives suggest that SBC’s 
proposed Section 7.3 of the Line Splitting Appendix is, in effect, no more than a 
commitment to not provide an efficient CLEC switched line splitting arrangement (as it is 
unlikely that SBC will change its position on this issue in the collaboratives). 

Moreover, despite testifying that in Texas Docket 29175 that SBC was “willing to 
consider such arrangements on a business-to-business basis,” here, where MCI has 
attempted to address this issue through a “business-to-business” agreement with SBC, 
SBC has yet again balked and invoked the collaborative “solution” – despite that SBC 
has refused to provide such arrangements in the collaboratives.  The Commission 
should reject SBC’s blatant “forum shopping” on this issue. 

For all of the reasons explained above, MCI respectfully requests that the 
Commission reject SBC’s proposed language for Section 7.3 of the Line Splitting 
Appendix in favor of MCI’s proposed language. 

b) SBC’s Position 

Issue Line Splitting 3 concerns the procedures for line splitting when MCI (or a 
third party) provides local switching.  SBC proposes that in such an instance, it abide by 
the outcome of any statewide collaboratives addressing such circumstances.  SBC 
Section 7.3.  MCI, on the other hand, proposes a specific procedure that violates the 
FCC’s rules, and should be rejected.  MCI Section 7.3.  In particular, MCI proposes that 
SBC be required to cross-connect the voice CLEC’s facility-based switching in one 
collocation arrangement to the data CLEC’s splitter in the data CLEC’s second 
collocation arrangement (what MCI’s language refers to as “an additional CLEC-to-
CLEC connection”), in lieu of the two CLECs providing their own cage-to-cage cross 
connects.   

However, the FCC’s rules provide that an ILEC has no obligation to cross-
connect the equipment of two CLECs so long as the ILEC allows the CLECs to provide 
their own cross-connects.  FCC Rule 323 provides that “[a]n incumbent LEC shall 
provide, at the request of a collocating telecommunications carrier, a connection 
between the equipment in the collocated spaces of two or more telecommunications 
carriers, except to the extent the incumbent LEC permits the collocating parties to 
provide the requested connection for themselves.”  47 C.F.R. § 51.323(h)(1) (emphasis 
added).  SBC allows CLECs to connect their collocation arrangements via a collocation 
cage-to-cage cabling offering, and thus cannot be required to provide such cross-
connects itself. 

MCI’s suggestion that SBC’s failure to develop procedures to perform CLEC-to-
CLEC cross connects is “insufficient and anticompetitive” (MCI Ex. 8 (Starkey) at 142) is 
unsupported nonsense.  SBC already allows MCI (and all other CLECs) to provide such 
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cross-connects for themselves, so there is no reason for MCI to depend on SBC to 
create a new process for SBC to do that work for MCI.  That said, SBC has expressed 
willingness to entertain proposals for the development of a new commercial, voluntary 
product offering to provide line-by-line connections between voice and data CLEC 
collocation cages.  If industry collaboratives result in the development of any such 
voluntary offerings (or any other new line splitting processes), those offerings will, of 
course, be made available to MCI.   

MCI suggests that the cross-connections it seeks are merely a “routine network 
modification.”  MCI Ex. 8 (Starkey) at 142.  That too is nonsense.  In the TRO the FCC 
defined a “routine network modification” as “activities that incumbent LECs regularly 
undertake for their own customers.”  TRO, ¶ 632.  In providing retail service, SBC Illinois 
does not regularly (if ever) cross-connect two CLEC collocations.   

Moreover, MCI’s proposal is entirely unsupported by the FCC’s routine network 
modification rule.  That rule requires ILECs to make “routine network modifications to 
unbundled loop facilities.”  47 C.F.R. § 51.319(a)(8) (emphasis added).  The cross-
connect work proposed by MCI is not a modification to an unbundled loop.  That work 
does not provide access to an unbundled loop, and has nothing to do with provisioning 
an unbundled loop.    Indeed, the cross-connects at issue would not provide access to 
any UNE.   

Finally, MCI’s proposal is not feasible, and would unnecessarily complicate the 
provisioning process.  The current network architecture allows CLECs to manage their 
own offerings with minimal SBC involvement.  Id. at 69.  SBC has no processes in place 
to handle MCI’s proposed architecture, and its current systems and processes are not 
designed to provision or maintain cross connects that do not provide any SBC-provided 
network component other than the cross connect itself.  Id.  MCI’s proposed process is 
also more complex and less efficient than the current process that is already available 
to MCI.  The current process involves only a single multi-pair cable running between the 
CLEC collocation cages.  Id. at 76.  MCI’s proposal, on the other hand, would require 
multiple cabling, from the data CLEC’s collocation cage to SBC’s distribution frame, 
from the data CLEC’s appearance on the frame to the voice CLEC’s appearance on the 
frame, and from the frame to the voice CLEC’s collocation arrangement.  Id. at 77. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Issue Line Splitting 3 concerns the procedures for line splitting when MCI (or a 
third party) provides local switching.  The Commission agrees with SBC that in such an 
instance, SBC should abide by the outcome of any statewide collaboratives addressing 
such circumstances.  The Commission declines to adopt MCI’s proposed procedures 
since this proceeding did not have the benefit of establishing the required sufficient 
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evidence to reach a conclusion on this highly complex and potentially far-reaching issue 
of the proper method to cross-connect two CLECs’ collocated equipment. 

MCI proposes that SBC be required to cross-connect the voice CLEC’s facility-
based switching in one collocation arrangement to the data CLEC’s splitter in the data 
CLEC’s second collocation arrangement (what MCI’s language refers to as “an 
additional CLEC-to-CLEC connection”), in lieu of the two CLECs providing their own 
cage-to-cage cross connects.   

SBC claims it is not required to perform CLEC-to-CLEC cross connects but 
instead looks to develop commercial, voluntary product offerings regarding such cross 
connects.  

SBC claims the current network architecture allows CLECs to manage their own 
offerings with minimal SBC involvement.  SBC further claims that it has no processes in 
place to handle MCI’s proposed architecture, and its current systems and processes are 
not designed to provision or maintain cross connects that do not provide any SBC-
provided network component other than the cross connect itself.    Again, this issue 
requires a more careful examination than this arbitration proceeding with its tight 
timeframe allows.  We encourage the parties to hold a statewide collaborative to better 
identify and narrow the issues related to this dispute. 

4. Line Splitting 4  

What provisioning intervals should apply for Line Splitting? 

a) MCI’s Position 

MCI’s proposed interval of three business days should apply for Line Splitting.  
This issue involves a dispute over the interval by which SBC must provision line splitting 
orders.  MCI has proposed a simple interval of three days for SBC to provision a line 
splitting order.  MCI’s proposal simply incorporates the interval for line sharing that 
currently is in effect throughout the SBC region.  SBC has articulated no reason why the 
interval for line sharing should not apply equally to line splitting, which involves the 
same functions from a network provisioning perspective. 

In addition, under Illinois state law, unless and until the ICC establishes a 
different specific maximum time interval, the maximum time interval is “one business 
day for the provision of the high frequency portion of the loop (line-sharing) for at least 
95% of the requests of each requesting telecommunications carrier for each month.”  
220 ILCS 5/13-801(d)(5). 

In contrast to MCI’s proposal of a set three-business-day interval, SBC has 
proposed a confusing patchwork of intervals with no discernible concrete timeframe.  
SBC has proposed that the provisioning interval be based on what SBC believes to be 
the “activity with the longest due date.”  SBC purports to be concerned that CLECs may 
try to take advantage of what SBC believes would be a shorter interval for line splitting 
than for what SBC believes are the provisioning intervals for some components of line 
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splitting.  Importantly, however, SBC has not articulated any reason why, from a 
network perspective, it cannot provision line splitting under the same interval as line 
sharing.  Perhaps SBC is unable to do so because from a network and operations 
perspective there is no discernible difference between the two.  The Commission should 
adopt provisioning intervals that allow customers to obtain DSL-based services from 
their provider of choice as quickly as possible.  MCI’s three-business-day provisioning 
interval is best-suited to accomplish this and should be adopted. 

b) SBC’s Position 

As explained above with respect to Line Splitting Issue 1, line splitting is not a 
UNE, but is a process or arrangement in which CLECs may engage using UNEs – a 
stand-alone unbundled xDSL loop, or an unbundled xDSL loop and unbundled local 
switching (if and when local switching is available as a UNE).  Accordingly, when MCI 
orders UNEs to engage in line splitting, SBC proposes to provide those UNEs in 
accordance with the same provisioning intervals that would apply if MCI were not 
engaging in line splitting.  Appendix Line Splitting, SBC § 7.8 (“The provisioning 
intervals for UNEs provided for purposes of line splitting are the standard provisioning 
intervals for the underlying UNE.”).  SBC’s proposal is reasonable and appropriate, and 
should be adopted.  SBC already has standard provisioning process and standard 
provisioning intervals for these UNEs.  For xDSL loops, the standard provisioning 
interval is five business days.  There is no reason to adopt different provisioning 
intervals merely because a CLEC intends to use the UNEs to engage in line splitting.  
Moreover, such an approach would create administrative problems, and would create 
unfair discrimination between CLECs based upon individual CLEC business plans.   

MCI’s criticism of SBC’s proposal is without merit.  MCI asserts that SBC’s 
language is “vague” and “evasive,” and “contains no discernible interval.”  MCI is wrong.  
SBC’s language could not be clearer:  the standard provisioning intervals for the 
underlying UNEs will apply.  If multiple activities are involved, the interval for the activity 
for the longest due date will apply.  SBC § 7.8.  And in no event shall the interval offered 
to MCI “be longer than the interval offered to SBC’s retail operations, to SBC’s 
advanced services affiliate, or to any non-affiliated CLEC.”  Id. 

MCI proposes to create a new provisioning interval for xDSL loops (with or 
without unbundled local switching) when those loops are used for line splitting.  MCI § 
7.8 (proposing a three business day interval).  That proposal is unreasonable, and 
should be rejected. 

First, MCI’s rationale does not hold water.  MCI asserts that its proposed interval 
“is the interval now in effect throughout SBC’s region for line sharing.”  Even if that is 
true, so what?  SBC may have a standard provisioning interval for preparing collocation 
space, but that does not mean that that same interval should apply to UNEs used for 
line splitting.  Just as line splitting is not the same as collocation, line splitting is not the 
same as line sharing.  Line sharing involves the provision of the HFPL UNE, while line 
splitting involves the provision of the xDSL loop UNE (possibly with unbundled local 
switching as well).  SBC already has standard provisioning intervals for xDSL loops, and 
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MCI fails to explain why the provisioning intervals for a different UNE should apply, 
rather than the provisioning intervals that already apply to xDSL loops.  Indeed, under 
MCI’s logic, the provisioning interval of an SBC unbundled loop facility (or any other 
UNE) would depend solely on the CLEC’s planned use of that facility, or in other words, 
would be determined at the CLEC’s discretion – which obviously makes no sense. 

Second, MCI’s proposal would discriminate between CLECs; CLECs ordering the 
very same UNEs would receive different provisioning intervals depending on their 
intended use of the UNEs. 

Third, MCI’s proposal is unworkable.  In many cases, SBC simply does not know 
which UNEs would or would not be used for line splitting.  To comply with MCI’s 
proposal, SBC would be forced to modify the provisioning processes and intervals for all 
orders that could potentially be used in a line splitting arrangement, just in case a CLEC 
intended to engage in line splitting.  MCI has not demonstrated that such sweeping 
changes are reasonable or warranted. 

Fourth, MCI’s proposal is unreasonable.  MCI makes no exception for UNE 
orders that require loop conditioning, but would require that such orders be complete 
within three business days regardless of whether conditioning was required.  Loop 
conditioning generally requires a 10-business day interval, and it is unlikely that SBC 
could meet a 3-day interval.  Moreover, MCI has not presented any evidence that it 
would be reasonable to apply a 3-day interval to requests involving loop conditioning, or 
that SBC’s standard loop conditioning intervals are unreasonable. 

Fifth, MCI ignores the technical reasons why HFPL orders may have a shorter 
provisioning interval than stand-alone xDSL loops.  The HFPL is available only for 
existing retail POTS lines where SBC already provides retail voice service.   Thus, when 
a CLEC orders the HFPL, SBC is able to reuse the existing, working loop facilities, in 
most instances.  But CLECs may order a new xDSL loop at any time, and are not 
limited to using working loop facilities.    Thus, a technician dispatch is more frequently 
required on average for xDSL loops than for the HFPL, which means that a longer 
provisioning interval is necessary.   

Sixth, substantial product development and programming work would be required 
to change the provisioning intervals for xDSL loops where a CLEC intends to line split, 
as MCI proposes. SBC’s current provisioning flows are designed so that specific 
activities occur on specific dates within the provisioning cycle.  Id.  In order to shorten 
the due dates for xDSL loops where a CLECs says that it intends to line split, SBC 
would first have to re-design its provisioning flows.    The necessary OSS programming 
changes would involve considerable time and expense, and would force SBC to delay 
other CLEC OSS changes that have already been submitted and ranked with a higher 
priority in the Change Management Process.     

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

The issue in Line Splitting Issue 4 is what provisioning intervals should apply for 
Line Splitting.  Yet, as the Commission has concluded in Line Splitting Issue 1, Line 
Splitting is not a UNE; therefore, the question of provisioning intervals for Line Splitting, 
as opposed to the underlying UNEs, is inappropriate.   

Line Splitting is not a UNE, but is a process or arrangement in which CLECs may 
engage using UNEs – a stand-alone unbundled xDSL loop, or an unbundled xDSL loop 
and unbundled local switching (if and when local switching is available as a UNE).  
Accordingly, when MCI orders UNEs to engage in line splitting, SBC should provide 
those UNEs in accordance with the same provisioning intervals that would apply if MCI 
were not engaging in line splitting, as SBC’s proposed language provides.   SBC 
already has a standard provisioning process and standard provisioning intervals for 
these UNEs.  For xDSL loops, the standard provisioning interval is five business days.  
The Commission concludes that there is no reason to adopt different provisioning 
intervals merely because a CLEC intends to use the UNEs to engage in line splitting.  

The Commission does not share MCI’s view that SBC’s language is vague and 
contains no discernible interval.  To the contrary, SBC’s language provides that the 
standard provisioning intervals for the underlying UNEs will apply.  If multiple activities 
are involved, the longest interval due date for the activity due date will apply.  In no 
event shall the interval offered to MCI “be longer than the interval offered to SBC’s retail 
operations, to SBC’s advanced services affiliate, or to any non-affiliated CLEC.” 

MCI proposes to create a new provisioning interval for xDSL loops (with or 
without unbundled local switching) when those loops are used for line splitting.  The 
Commission concludes that MCI’s proposal is unreasonable, and rejects that proposal 
for several reasons. 

First, MCI asserts that its proposed interval is the current interval now in effect for 
line sharing.  As explained above, line splitting is not the same as line sharing.  Line 
sharing involves the provision of the HFPL UNE, while line splitting involves the 
provision of the xDSL loop UNE (possibly with unbundled local switching as well).  SBC 
already has standard provisioning intervals for xDSL loops, and MCI has failed to 
explain why the provisioning intervals for a different UNE should apply, rather than the 
provisioning intervals that already apply to the xDSL loops used in line splitting 
arrangements.   

Second, MCI’s proposal would discriminate between CLECs. A CLECs ordering the 
very same UNEs would receive different provisioning intervals depending on its 
intended use of the UNEs.  Additionally,in many cases, SBC simply does not know 
which UNEs would or would not be used for line splitting.  To comply with MCI’s 
proposal, SBC would have to modify the provisioning processes and intervals for all 
orders that could potentially be used in a line splitting arrangement, just in case a CLEC 
intended to engage in line splitting.  MCI has not demonstrated that such changes are 
reasonable or warranted. 
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Third, MCI makes no exception for UNE orders that require loop conditioning.  Its 
proposal would require that such orders be complete within three business days 
regardless of whether conditioning was required.  MCI has not presented any evidence 
that it would be reasonable to apply a 3-day interval to requests involving loop 
conditioning, or that SBC’s standard loop conditioning intervals are unreasonable. 

Finally, MCI’s proposal ignores the technical reasons why HFPL orders may 
have a shorter provisioning interval than stand-alone xDSL loops.  The HFPL is 
available only for existing retail POTS lines where SBC already provides retail voice 
service.  When a CLEC orders the HFPL, SBC is able to reuse the existing, working 
loop facilities, in most instances.  However, CLECs may order a new xDSL loop at any 
time, and are not limited to using working loop facilities.  A technician dispatch is more 
frequently required on average for xDSL loops than for the HFPL, which means that a 
longer provisioning interval is necessary. 

Accordingly, the Commission rejects MCI’s new proposed provisioning intervals 
and instead adopts SBC’s proposed language. 

5. Line Splitting 6  

What terms and conditions for maintenance and repair should apply to Line 
Splitting? 

a) MCI’s Position 

The Commission should adopt MCI’s proposed procedures found at sections 8.2 
and 8.2.1 of MCI’s proposed ICA.  Again, these are the same procedures to which SBC 
has agreed in California, Michigan, and Ohio, and it is surprising that SBC will not agree 
to them in Illinois.  MCI’s proposed procedures are designed to make clear that SBC 
and MCI should coordinate when responding to a trouble ticket to ensure that service to 
MCI’s DSL customer is not disrupted.   

By contrast, SBC has not proposed any specific maintenance and repair 
provisions for line splitting.  Rather, SBC’s proposed ICA language merely refers to the 
practices for the particular UNEs SBC believes comprises line splitting.  SBC offers no 
assurance that the implementation of these UNE intervals will receive appropriate 
coordination to ensure that MCI’s DSL customers do not experience service 
interruptions.  Line splitting is a crucial input into MCI’s DSL businesses.  It is 
unacceptable and inappropriate that SBC will not agree to any maintenance procedures 
specific to line splitting in Illinois, particularly when it has agreed to these same 
procedures elsewhere.  MCI respectfully requests that the Commission adopt MCI’s 
proposed procedures found at sections 8.2 and 8.2.1 of MCI’s proposed ICA. 

b) SBC’s Position 

As explained above, line splitting is not a UNE, but is an activity or arrangement 
in which CLECs may engage using UNEs.  Accordingly, when MCI is using UNEs to 
engage in line splitting, SBC proposes to apply the same standard trouble reporting and 
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maintenance and repair terms and conditions that apply to the same UNEs when MCI is 
not engaging in line splitting.  Appendix Line Splitting, SBC §§ 3.12, 8.2.  SBC’s 
proposal is reasonable and appropriate, and should be adopted.  SBC has already 
developed standard trouble reporting and maintenance and repair processes for xDSL 
loops (and unbundled local switching), and those same processes should apply whether 
or not the CLEC is using the UNEs to engage in line splitting.  There is no reason to 
create special processes for line splitting.   

MCI proposes contract language based on the trouble reporting language that 
SBC offers in the context of maintenance work on the HFPL.  MCI § 8.2.  That language 
is inappropriate, and should be rejected.  As explained above (Line Splitting Issues 1 
and 4), line splitting is not the same as line sharing.  When MCI engages in line splitting, 
SBC does not provide the HFPL; rather, it provides an xDSL loop.  Thus, the trouble 
reporting processes that apply to xDSL loops, not the HFPL, should apply. 

MCI’s proposed language, moreover, ignores a significant operational difference 
between line sharing and line splitting – SBC provides voice service in the former 
situation, while in the latter another CLEC, not SBC, provides voice service and thus 
performs the activities associated with a voice provider.  The language proposed by 
MCI was intended to outline the relationship between SBC as the voice provider and a 
CLEC leasing the HFPL as the data provider.    For instance, Section 8.2 is designed to 
address how SBC responds to a trouble report from its own voice end user when a 
CLEC is leasing the HFPL, and would provide SBC the right to restore the end user’s 
voice service without the CLEC’s approval in certain instances.  But this same language 
makes no sense in the line splitting context, where a second CLEC, not SBC, is 
providing voice service, and where SBC will not receive a trouble report from the voice 
end-user.  Similarly, MCI proposes language addressing the testing, maintenance, and 
repair of the splitter, but in the line splitting scenario SBC does not provide the splitter – 
MCI or its partner CLEC does, and MCI or its partner CLEC would be responsible for 
testing and repairing the splitter and for coordinating such activities between themselves 
to minimize service disruption. 

MCI is attempting to force SBC to police the relationship between two partnering 
CLECs, when that should be the CLECs’ responsibility.  The manner in which the two 
line splitting CLECs interact in response to their shared customer’s service issues is a 
subject that should be resolved between those two CLECs – not resolved in an ICA 
arbitration between SBC and one of those CLECs.  

MCI’s proposed process would also be burdensome and virtually impossible to 
administer.  SBC’s OSS are designed to support trouble reporting for the UNEs actually 
provisioned by SBC, and in the manner in which they are provisioned.  Thus, SBC 
currently uses the same standard reporting process for a UNE regardless of whether it 
is used in a line splitting arrangement.  Id.  MCI’s proposal, however, would require SBC 
to create different trouble reporting processes for a single UNE, depending on whether 
the UNE is used in a line splitting arrangement or not.   
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MCI asserts that SBC has “agreed” to these procedures in California, Michigan, 
and Ohio.  MCI Ex. 9 (Tenerelli) at 7-8.  MCI fails to disclose that in those states SBC 
only agreed to the provisions in the Line Sharing Appendix – because these procedures 
are specifically designed to apply in the line sharing context where SBC and the CLEC 
(not two CLECs) are partnering to provide voice and data service.  No SBC ILEC has 
ever agreed to these provisions in the context of line splitting.   

MCI also raises the possibility that, under SBC’s proposed language, it might 
submit two trouble tickets (one for the loop and one for the switch port), and asserts that 
other ILECs have implemented a single ticket process.  MCI’s speculation does not 
support MCI’s proposed language, and provides no reason to reject SBC’s. 

First, MCI’s speculation regarding multiple trouble tickets is a red herring, and 
should be disregarded.  MCI has not proposed any contract language to create a new 
trouble ticket process.  The purpose of this arbitration is to resolve the parties disputes 
regarding contract language, not to resolve theoretical complaints raised by a party’s 
witness. 

Second, MCI would not need to submit multiple trouble tickets if it would simply 
train its personnel to handle trouble tickets appropriately.  In many cases, the nature of 
the trouble will identify the location of the trouble (the loop or the switch), and MCI’s 
personnel should be able to submit the appropriate trouble ticket.   

Third, a CLEC engaging in line splitting has physical access to the UNE in 
question, and should be able to isolate the trouble itself before submitting the trouble 
ticket.  See also SBC Ex. 17 (Weydeck) at 48 (“If the CLECs provide their own 
switching, they should be able to provide . . . testing functions from their switch.”). 

Fourth, that other ILECs may have developed a different process is irrelevant.  
SBC’s trouble ticket process is consistent with the manner in which unbundled network 
elements are provisioned and inventoried in SBC’s systems.  Implementing the kind of 
change suggested by MCI’s witness (though not actually proposed by MCI in its 
proposed contract language) would require a major overhaul of the manner in which 
SBC provisions and inventories unbundled network elements in a UNE Line Splitting 
scenario.  In addition, SBC would need to manually identify all existing UNE Line 
Splitting arrangements, with the assistance of all CLECs currently engaging in line 
splitting, and update the manner in which the embedded base is inventoried.  From a 
cost/benefit perspective, MCI has not even tried to show that it would be efficient, 
rational, or reasonable to undertake such an enormous enterprise merely to eliminate 
the possibility that MCI might occasionally submit two trouble tickets instead of one. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

The issue here is what terms and conditions for maintenance and repair should 
apply to Line Splitting.  However, as the Commission concluded in Line Splitting Issues 
1 and 4, Line Splitting is not a UNE and therefore unique terms and conditions for 
maintenance and repair do not apply.  Instead, the same standard trouble reporting and 
maintenance and repair terms and conditions that apply to the UNEs when MCI is not 
engaging in line splitting should apply when MCI uses those same UNEs to engage in 
line splitting. 

SBC’s proposed language provides for the same terms and conditions for 
maintenance and repair that apply to UNEs whether or not MCI engages in line splitting.  
Therefore, the Commission concludes that SBC’s proposal is appropriate, and adopts 
that proposal.  SBC has already developed standard trouble reporting and maintenance 
and repair processes for xDSL loops (and unbundled local switching), and those same 
processes should apply whether or not the CLEC is using the UNEs to engage in line 
splitting.  There is no reason to create newprocesses for line splitting.   

MCI proposes contract language appears to be based on the trouble reporting 
language that SBC offers in the context of maintenance work on the HFPL.  Yet, when 
MCI engages in line splitting, SBC does not provide the HFPL; rather, it provides an 
xDSL loop.  Thus, the trouble reporting processes that apply to xDSL loops, not the 
HFPL, should apply. 

The Commission finds that MCI’s proposed language ignores a significant 
operational difference between line sharing and line splitting – SBC provides voice 
service in the former situation, while in the latter, another CLEC, not SBC, provides 
voice service and thus performs the activities associated with a voice provider.  For 
instance, Section 8.2 is designed to address how SBC responds to a trouble report from 
its own voice end user when a CLEC is leasing the HFPL.  This Section would provide 
SBC the right to restore the end user’s voice service without the CLEC’s approval in 
certain instances.  But this Section does not apply in the line splitting context, where a 
second CLEC, not SBC, is providing voice service, and where SBC will not receive a 
trouble report from the voice end-user.   

Similarly, MCI proposes language addressing the testing, maintenance, and 
repair of the splitter, but in the line splitting scenario SBC does not provide the splitter – 
MCI or its partner CLEC does.  Thus, MCI or its partner CLEC would be responsible for 
testing and repairing the splitter and for coordinating such activities between the CLECs 
to minimize service disruption. 

MCI also raises the possibility that, under SBC’s proposed language, it might 
submit two trouble tickets (one for the loop and one for the switch port), and asserts that 
other ILECs have implemented a single ticket process.  First, this Commission finds 
what other ILECs have implemented to be irrelevant in the specific context of the MCI-
SBC ICA.      



04-0469 

 68

Second,it appears that MCI would  not need to submit multiple trouble tickets if it would 
handle trouble tickets differently.  In many cases, the nature of the trouble will identify 
the location of the trouble (the loop or the switch), and MCI’s personnel should be able 
to submit the appropriate trouble ticket.  In addition, a CLEC engaging in line splitting 
has physical access to the UNE in question, and should be able to isolate the trouble 
itself before submitting the trouble ticket. 

Accordingly, the Commission rejects MCI’s proposed procedures found in 
Sections 8.2 and 8.2.1 and instead adopts SBC’s language for this issue. 

6. Line Splitting 7  

Should SBC ILLINOIS’s mechanized loop testing be limited to when MCIm is 
leasing the ULS-ST UNE in a Line Splitting arrangement? 

a) MCI’s Position 

SBC Illinois’s Mechanized Loop Testing (“MLT”) should not be limited to when 
MCI is leasing the ULS-ST UNE in a Line Splitting arrangement.  The MLT allows 
CLECs to conduct an automatic test of the loop to ensure that it is in good working 
order.  This is very important to MCI in all contexts, including line splitting, because it 
allows for quick and easy diagnosis of problems when trouble has been reported by 
MCI’s customers.  Even so, under its proposed language, SBC would refuse to give 
MCI access to MLT for a customer’s loops unless MCI is leasing unbundled circuit 
switching for the customer.  That is, SBC’s language restricts the availability of the MLT 
function to only the voice provider, meaning that the CLEC cannot test the customer’s 
loop.   

SBC does not appear to contend that there are any operational reasons why 
MLT cannot be made available to the DSL provider in a line splitting arrangement, and it 
has provided MCI with no valid explanation as to why MLT should only be made 
available to MCI when it is leasing local circuit switching.  SBC seems to think it is not 
“appropriate” for the CLEC providing DSL-based services in a line splitting arrangement 
to have access to MLT.  But SBC’s apparent belief provides no basis for the 
Commission to deny MCI and other CLECs access to an important diagnostic tool that 
can expedite the resolution of trouble tickets.  MCI respectfully requests that the 
Commission reject SBC’s proposed language limiting MLT to when MCI is leasing the 
ULS-ST UNE in a Line Splitting arrangement. 

b) SBC’s Position 

Issue Line Splitting 7 concerns access to SBC’s legacy Mechanized Loop 
Testing (“MLT”) system.  SBC has agreed to provide access to the MLT, but only 
“[w]here MCIm is leasing unbundled Local Circuit Switching in a Line Splitting 
arrangement.”  Appendix Line Splitting, SBC § 8.6.1.  MCI’s objection to this limitation is 
without merit. 
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SBC’s proposed limitation is necessary as a practical, operational matter.  The 
MLT is a function of the switch.  Thus, if MCI is not using SBC’s switch, SBC has no 
way to provide MLT to MCI.  “If MCI is not leasing any switch functionality from SBC 
Illinois, SBC Illinois cannot provide switch features to MCI.”  SBC Ex. 17 (Weydeck) at 
48.  Nor, as an operational and technical matter, can SBC provide OSS support for the 
network elements of another carrier – in this case, another carrier’s switch.     

Moreover, when MCI is providing its own switch, it can utilize the testing 
capabilities of its own switch.  And if MCI is using the switch of a partnering CLEC, then 
MCI must work out an arrangement with that CLEC to obtain operational support and 
access to the CLEC’s switch functions, including testing.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

 

This issue concerns access to SBC’s legacy Mechanized Loop Testing (“MLT”) 
system.  SBC has agreed to provide access to the MLT, but only where MCIm is leasing 
unbundled Local Circuit Switching in a Line Splitting arrangement.  

SBC’s proposed limitation appears to be necessary as a practical, operational 
matter since, MLT is a function of the switch.  Thus, if MCI is not using SBC’s switch, 
SBC is not able to provide MLT to MCI.   

Moreover, when MCI is providing its own switch, it should be able to utilize the 
testing capabilities of its own switch. If MCI is using the switch of a partnering CLEC, 
then MCI could work out an arrangement with that CLEC to obtain operational support 
and access to the CLEC’s switch functions, including testing. 

The Commission approves SBC’s proposed language for this issue to be 
included in ICA section Line Splitting 8.6.1. 

 

7. Line Splitting 8  

What terms and conditions should apply for Line Splitting turn-up test? 

a) MCI’s Position 

The terms that MCI has proposed should apply for Line Splitting turn-up testing.  
This issue concerns the testing SBC does when MCI orders line splitting.  Under the 
current practice between the parties, SBC performs what is known as a “turn-up” test 
when provisioning line sharing.  This test involves several steps aimed at verifying the 
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cross-connects, ensuring that no load coils are present on the loop, and that the phone 
number is verified at the time of provisioning.  MCI has proposed a line splitting turn-up 
test that is consistent not only with what exists in other contracts between the parties, 
but also reflects the actual practice in place today.  MCI respectfully requests that the 
Commission adopt MCI’s proposed language with respect to Line Splitting turn-up 
testing. 

b) SBC’s Position 

MCI misleadingly states that it has “proposed a line splitting turn up test that is 
consistent not only with what exists in other contracts between the parties but reflects 
the actual practice today.”  More accurately, MCI has seized upon the line sharing turn 
up test that exists in other contracts between the parties with respect to line sharing and 
that reflects the actual practice today with respect to line sharing, and proposes to apply 
the same test to line splitting.  MCI’s proposal should be rejected. 

As explained above (Line Splitting Issues 1, 4, and 6), line splitting is not the 
same as line sharing.  Thus, the voluntary turn up procedures that SBC developed for 
the line sharing context, where SBC and one CLEC jointly provide voice and data 
service, are not appropriate for the line splitting context, where two CLECs jointly 
provide voice and data service.  Once again, MCI is inappropriately attempting to avoid 
any responsibility for managing its own CLEC-to-CLEC line splitting relationships, by 
instead foisting such responsibility upon SBC.   

MCI’s proposal would require SBC to develop and document new testing 
procedures for line splitting.  MCI has failed to prove the necessity for new procedures, 
and in fact SBC’s current testing procedures work well.   

Contrary to MCI’s suggestion, SBC is not attempting to avoid any testing in the 
line splitting context.  As explained above with respect to Line Splitting Issues 1 and 6, 
line splitting is not a UNE, but is an activity or arrangement that CLECs may engage in 
using UNEs.  Accordingly, when MCI is using UNEs to engage in line splitting, SBC will 
comply with the ordinary testing procedures that apply to those UNEs.  In particular, 
SBC tests to ensure (and its proposed contract language guarantees MCI) that it 
provisions an xDSL loop with continuity and pair balance.  Moreover, SBC has two 
separate, voluntary testing offerings for xDSL loops – Acceptance Testing (at the 
provisioning phase) and Cooperative Testing (at the maintenance phase).  See xDSL 
Issue 4 (describing offerings).  These testing offerings are available to MCI whenever it 
leases an unbundled xDSL loop, whether MCI uses the loop to engage in line splitting 
or not. 

Further, SBC has proposed additional language specific to line splitting.  SBC’s 
proposed section 10.1 of the Appendix Line Splitting provides that SBC “will visually 
inspect all Central Office cross connects places in association with Line Splitting 
orders,” and “will verify that the correct telephone number from the UNE Switch Port is 
appearing at the cable pair associated with the xDSL Loop.”  This language requires 
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that the testing described be provided regardless of whether MCI chooses to request 
Acceptance or Cooperative Testing. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

MCI proposes to apply to line splitting the line sharing turn-up test that appears in 
other contracts between the parties with respect to line sharing.  The Commission must 
reject MCI’s proposal because, as we have stated in Line Splitting Issue 1, 4 and 6, Line 
Splitting and Line Sharing are not identical. 

Moreover, the voluntary turn-up procedures that SBC developed for the line 
sharing context, where SBC and one CLEC jointly provide voice and data service, are 
not appropriate for the line splitting context, where two CLECs jointly provide voice and 
data service.  

Contrary to MCI’s suggestion, the Commission will not make a finding that SBC 
is attempting to avoid any testing in the line splitting context.  As the Commission 
explained above with respect to Line Splitting Issues 1, 4 and 6, line splitting is not a 
UNE, but is an activity or arrangement that CLECs may engage in using UNEs.  
Accordingly, when MCI is using UNEs to engage in line splitting, SBC should, comply 
with the ordinary testing procedures that apply to those UNEs.  In particular, SBC tests 
to ensure (and its proposed contract language guarantees MCI) that it provisions an 
xDSL loop with continuity and pair balance.  Additionally, SBC has two separate, 
voluntary testing offerings for xDSL loops – Acceptance Testing (at the provisioning 
phase) and Cooperative Testing (at the maintenance phase).  These testing offerings 
are available to MCI whenever it leases an unbundled xDSL loop, whether MCI uses the 
loop to engage in line splitting or not. 

Finally, the Commission approves SBC’s proposed additional language specific 
to line splitting turn-up testing.  SBC’s proposed section 10.1 of the Appendix Line 
Splitting provides that SBC “will visually inspect all Central Office cross connects places 
in association with Line Splitting orders,” and “will verify that the correct telephone 
number from the UNE Switch Port is appearing at the cable pair associated with the 
xDSL Loop.”  This language requires that the testing described be provided regardless 
of whether MCI chooses to request Acceptance or Cooperative Testing. 

8. Line Splitting 10  

MCIm:  Should SBC’s reservation of rights/intervening law language in Appendix 
xDSL be included in this Appendix Line Splitting? 

SBC:  Should SBC ILLINOIS’ proposed reservation of rights and intervening law 
language set forth in Appendix xDSL be cross-referenced in this Appendix Line 
Splitting? 
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a) MCI’s Position 

SBC Illinois’s proposed “reservation of rights” and  intervening law language 
should not be included in this Appendix Line Splitting.  As with SBC’s various other 
“reservation of rights” and intervening law clauses, this language would permit SBC to 
unilaterally invoke a change in law without first seeking a contract amendment.  
Moreover, comprehensive change of law provisions of universal application are 
contained in the GT&C of the Agreement.  SBC’s proposed provisions are therefore 
unnecessary and self-serving.  MCI respectfully requests that the Commission reject 
SBC’s Appendix Line Splitting “reservation of rights” and intervening law provisions. 

b) SBC’s Position 

Issue Line Splitting 10 (and Issues xDSL 6 and Line Sharing 10) concern 
reservation of rights language proposed by SBC.   Contrary to MCI’s suggestion, SBC’s 
proposed language is not “self serving,” but is reciprocal in nature and reserves each 
party’s rights under the TRO, the D.C. Circuit’s USTA decisions, and other relevant law.  
See Appendix xDSL, SBC § 14.  This language is necessary in order to properly 
implement the requirements of the FCC’s orders and regulations.  For instance, there 
may be requirements of an FCC order (e.g., the TRO) which neither MCI nor SBC 
chose to address in the parties’ negotiations.  SBC’s proposed language makes clear 
that neither party is silently waiving its right to implement such additional requirements 
in the future.  The language also provides that neither party is waiving any rights with 
respect to future decisions. 

The language proposed by SBC is specific to xDSL loops, line sharing, and line 
splitting.  The FCC rules governing these matters has been subject to various changes, 
and SBC seeks to ensure that the relevant appendices may be modified as necessary 
to reflect applicable law.  SBC’s language will minimize the need for CLECs that do not 
provide DSL over xDSL loops or the HFPL to re-negotiate language if pertinent FCC 
requirements change.  Id.  Moreover, SBC’s language simplifies the process by which 
such changes are incorporated into the interconnection agreement – if there is no 
dispute regarding the effect of the change, the change will become effective shortly after 
notice is given.  SBC has literally thousands of interconnection agreements, and in 
many cases the sheer amount of work required to negotiate and amend those 
thousands of agreements makes it difficult to implement changes in FCC requirements.  
See Id. at 28.  SBC’s language eliminates work where it is not needed, by allowing such 
changes to take effect quickly if the parties do not have a dispute.   

Contrary to MCI’s assertion, SBC’s language is not “unilateral.”  If there is a 
dispute regarding the effect of a change in FCC requirements, that dispute will be 
addressed in accordance with the agreement’s standard dispute resolution provisions.  
SBC’s language helps to prevent parties from engaging in delaying tactics to maintain 
the status quo – and thereby “unilaterally” preventing implementation of new federal 
requirements – while providing both parties protection if there is disagreement regarding 
the effect of those new requirements.   
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c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

We conclude that SBC’s proposed “reservation of rights” and intervening law 
language should not be included in this Appendix Line Splitting.  As with SBC’s various 
other “reservation of rights” and intervening law clauses, this language could seemingly 
permit a party to unilaterally invoke a change in law without first seeking a contract 
amendment.  Moreover, comprehensive change of law provisions of universal 
application are contained in the GT&C of the Agreement.  SBC’s proposed provisions 
are therefore unnecessary.  For the above reasons, we reject SBC’s proposed language 
in Appendix Line Splitting concerning “reservation of rights” and intervening law 
provisions. 

G. Network (NIM) 

1. NIM 1 

Should SBC’s definition of “Access Tandem Switch” be included in the 
Agreement? 

a) MCI’s Position 

SBC’s definition of “Access Tandem Switch” relates to certain substantive issues 
in dispute with respect to Appendix NIM.  Accordingly, it should be resolved in a manner 
consistent with the resolution of the related substantive issues. 

b) SBC’s Position 

SBC’s definitions of “access tandem switch” (NIM Issue 1), “local tandem switch” 
(NIM Issue 3), “local/access tandem” switch (NIM Issue 4) and “local/intraLATA tandem 
switch” (NIM Issue 6) should be adopted, for two reasons.  First, the definitions 
accurately describe the type of tandem switches within SBC’s network, which MCI does 
not contest.  Second, for three of the definitions, the terms are used in language agreed 
to by MCI, and for the other, MCI uses the term in language it proposes.  Thus, these 
terms are necessary to give meaning to important provisions of the NIM Appendix. 

The term “access tandem switch” appears in Sections 8.1, 9.1, and 9.2 of the 
NIM Appendix in language to which MCI has agreed.  These provisions deal with meet 
point trunking arrangements, and a definition of “access tandem switch” is vital to the 
meaning of that agreed-upon language.  The term “local tandem switch” appears in 
agreed language in Section 8.3.1, dealing with direct end office trunking and, again, is 
vital to the meaning of that section.  The term “local/access tandem switch” is used in 
agreed language in Section 8.1, which is a general description of the tandem types 
within SBC’s network, and Section 9.2, which establishes meet point interconnection 
trunking requirements.  The term “local/intraLATA tandem switch” is used by MCI in 
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language it proposes in Section 22.5 of the NIM Appendix dealing with transit traffic, so 
MCI cannot object to a definition of that term.   

MCI does not contend that the definitions proposed by SBC are wrong.  Rather, 
MCI argues that the definitions are not necessary because they are only used in SBC 
proposed language that MCI disputes.  As described above, however, each of the terms 
is used in language that is either agreed to, or proposed, by MCI.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

The Commission finds that the definition proposed by SBC should be included in 
the ICA.  MCI does not offer a persuasive reason to exclude the term, and the 
Commission does not find the proposed definition to be improper.  To be sure, there is a 
legitimate need to adequately define terminology so that the rights and duties of the 
parties are clearly established at the outset and memorialized while the ICA is in effect.   

2. NIM 2  

Should SBC‘s definition of “ISP Bound Traffic” be included in the Agreement? 

a) MCI’s Position 

SBC’s proposed definition of “ISP-Bound Traffic” should be omitted from the 
Agreement because it creates a misleading and unnecessary distinction among local 
traffic types that are subject to reciprocal compensation. 

b) SBC’s Position 

See SBC’s position for NIM 1; Reciprocal Compensation Issues 1b and 1d. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

The Commission rejects MCI’s argument, finding nothing confusing or misleading 
in the proposed definition.  MCI is a large and sophisticated company that should have 
little difficulty following the contract language.  Furthermore, it could have negotiated 
changes to the proposed language had it chosen to do so.  Also, SBC refers to its 
discussion of Issue RC 1 as a reason to define the term, and the Commission concurs 
that SBC’s definition is warranted.   
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3. NIM 3  

Should SBC‘s definition of “Local Tandem” be included in the Agreement? 

a) MCI’s Position 

SBC’s definition of “Local Tandem” relates to certain substantive issues in 
dispute with respect to Appendix NIM.  Accordingly, it should be resolved in a manner 
consistent with the resolution of the related substantive issues. 

b) SBC’s Position 

See SBC’s position for NIM 1. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

See the Commission Analysis and  Conclusions for NIM 1. 

4. NIM 4  

Should SBC‘s definition of “Local/Access Tandem Switch“ be included in the 
Agreement? 

a) MCI’s Position 

SBC’s definition of “Local/Access Tandem Switch” relates to certain substantive 
issues in dispute with respect to Appendix NIM.  Accordingly, it should be resolved in a 
manner consistent with the resolution of the related substantive issues. 

b) SBC’s Position 

See SBC’s position for NIM 1. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

See the Commission Analysis and  Conclusions for NIM 1. 

5. NIM 5 

Which Parties’ definition of “Local Interconnection Trunk Group” should be 
included in the Agreement? 
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a) MCI’s Position 

MCI has proposed language stating that “’Local Interconnection Trunk Groups’  
are used by the Parties to interconnect their networks for the exchange of local, 
intraLATA toll, interLATA and transit traffic in accordance with the applicable terms of 
this Appendix Network.”  As discussed below in NIM Issue 19, MCI’s language is 
consistent with the FCC’s rulings and the Act. 

There are several key differences between the proposals of MCI and SBC.  First, 
rather than using the term local traffic, SBC says that local interconnection trunks carry 
“Section 251(b)(5) Traffic” or “ISP-Bound Traffic.”  Second, SBC excludes from its 
definition of local interconnection trunk groups any trunk groups that carry interLATA 
traffic.  Third,  SBC also excludes trunk groups that carry intraLATA toll traffic unless 
that traffic originates from an end user who obtains local dial tone, “251(b)(5)” service 
and intraLATA service all from MCI or all from SBC. 

There is no point to SBC’s use of the term “251(b)(5) traffic.”  It appears to be 
SBC’s confusing way of saying local traffic.  But by separating the term “251(b)(5) 
traffic” from the term “ISP-bound traffic,”  SBC appears to be suggesting that ISP-bound 
traffic is not subject to 251(b)(5) of the Act, which is the reciprocal compensation 
provision.  Thus, SBC appears to be using the ICA to influence an unrelated debate.  
There is no need for the term “251(b)(5) traffic.” 

There are serious consequences of SBC’s exclusion of interLATA and certain 
intraLATA traffic from the definition of local interconnection trunk groups.  Some of the 
provisions in the NIM appendix apply only to local interconnection trunk groups.  For 
example, section 8.2, which establishes the requirement of two-way trunking, applies 
only to local interconnection trunk groups.  Section 4.4.2, which pertains to 
interconnections established by a fiber meet, says that only local interconnection trunk 
groups shall be provided over this facility.  And much of SBC’s proposed section 3.7 
would apply only to local interconnection trunk groups.  Under SBC’s proposal, these 
provisions would not apply to trunk groups that include any interLATA traffic or certain 
types of intraLATA traffic.  For these reasons, MCI requests that the Commission adopt 
MCI’s proposed language in Section 1.10 and reject SBC’s proposed language. 

b) SBC’s Position 

This issue goes hand in hand with NIM Issue 19, in which SBC demonstrates 
that the Commission should follows its own precedent and require the parties to 
establish one set of trunk groups for local/intraLATA toll traffic and another set of trunk 
groups for access traffic.  This separation permits the parties to accurately track and bill 
jurisdictionally separate traffic.  It also permits SBC to efficiently manage network 
reliability.   

Issue 5 merely concerns the definition of “local interconnection trunk group.”  
MCI’s proposed definition would permit it to place any type of traffic over a single trunk 
group – exactly what it proposes to do in NIM Issue 19 – while SBC’s language would 
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limit the local trunk groups to local-type traffic.  Essentially, this issue turns on the 
outcome of NIM Issue 19, which also should be resolved in SBC’s favor.  SBC notes 
that Staff witness Qin Liu recommends that “local interconnection trunk group” be 
defined as proposed by SBC.  Staff observes that the definition of “local” 
interconnection trunk groups should not include non-local traffic such as interLATA and 
transit traffic.   

c) Staff’s Position 

Staff recommends that the Commission separate issues related to the definition 
of “Local Interconnection Trunk Groups” from the underlying disputes between parties 
regarding the proper, efficient, and lawful use of those trunks.  The essence of the 
dispute under NIM 5, in Staff’s view, is not a matter of definition; rather, it is whether to 
permit MCI to transit traffic and carry IXC traffic over the same trunk groups as other 
types of traffic.  Staff understands the parties to agree that Section 251(b)(1), ISP-
bound traffic, and IntraLATA toll (delivered by SBC or MCI on behalf of their end user 
customers) can be carried over the same interconnection trunk groups.   

Staff recommends that the Commission separate the definitional disputes from 
the underlying disputes, and define “Local Interconnection Trunk Groups” (LITG) as 
trunk groups designated to exchange (between SBC and MCI) 251(b)(1) traffic, ISP-
bound traffic, and IntraLATA toll traffic (delivered by SBC or MCI on behalf of their 
respective end users).  Whether the Commission should permit transit and IXC-carried 
traffic to be carried over the same trunk groups (i.e., Local Interconnection Trunk 
Groups) are topics that are addressed under Issues NIM 31 and NIM 19a, respectively.     

In the event that the Commission decides to permit transit and IXC-carried traffic 
to be carried over the same trunk groups as the three above-listed traffic types, Staff 
recommends that the Commission adopt the same definition (for Local Interconnection 
Trunk Groups) as Staff recommends above, but instruct parties to incorporate into their 
Agreement language stating that parties permit transit (or IXC-carried) traffic to be 
carried over Local Interconnection Trunk Groups.  

d) Commission Analysis and Conclusions 

 NIM Issue 5 addresses which party’s definition of “Local Interconnection Trunk 
Group” (LITG) should be included in the ICA.  SBC proposes to define Local 
Interconnection Trunk Group as trunk groups that carry Section 251(b)(5), ISP-bound 
and IntraLATA toll traffic by SBC and MCI on behalf of their respective end user 
customers.  MCI proposes to define Local Interconnection Trunk Group as trunk groups 
that carry local, intraLATA toll, interLATA and transit traffic.   

The Commission concurs with Staff that the essence of the dispute under NIM 
Issue 5 is not a matter of the definition.  Rather, it is whether MCI should be permitted to 
carry transit traffic and carry IXC traffic over the same trunk groups as other types of 
traffic.  The parties appear to be in agreement that Section 251(b)(1), ISP-bound traffic, 
and IntraLATA toll (delivered by SBC or MCI on behalf of their end user customers) can 
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be carried over the same interconnection trunk groups.  The Commission agrees with 
Staff’s recommendation to separate issues related to the definition of “Local 
Interconnection Trunk Groups” from the underlying disputes between parties regarding 
the proper, efficient, and lawful use of those trunks.  A determination of those issues is 
reserved for NIM 19 (IXC-carried traffic) and NIM 31 (transit traffic).  The Commission 
also finds Staff’s proposed definition for “Local Interconnection Trunk Group” to be 
reasonable and directs SBC and MCI to include it in the ICA.   

6. NIM 6  

Should SBC‘s definition of “Local/IntraLATA Tandem Switch” be included in the 
Agreement? 

a) MCI’s Position 

SBC’s definition of “Access Tandem Switch” relates to certain substantive issues 
in dispute with respect to Appendix NIM.  Accordingly, it should be resolved in a manner 
consistent with the resolution of the related substantive issues. 

b) SBC’s Position 

See SBC’s position for NIM 1. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

See the Commission Analysis and Conclusions for NIM 1. 

7. NIM 9 

MCI: Which party’s definition of points of interconnection should be included in 
the Agreement? 

a) MCI’s Position 

MCI requests that the Commission order the parties to incorporate Dr. Qin Liu’s 
proposed definition of POI into their ICA.   * * * *  

b) SBC’s Position 

SBC accepts Staff’s proposed definition of the term “point of interconnection.”  
See Staff Ex. 2.0 (Liu) at 50.  MCI has also agreed to Staff’s definition, so this issue is 
resolved. 
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c) Staff’s Position 

 Staff explains that a point of interconnection (POI) is a physical point where 
parties’ networks meet and where parties’ deliver traffic to each other.  The Commission 
has determined that each party is responsible for facilities on its side of the POI.  See 
AT&T Arbitration Decision at 22.  Staff sees no reason to depart from this decision.  The 
Staff recommends that the following definition of POI be incorporated into parties’ 
Agreement: 

A Point of Interconnection (POI) is a physical point on an incumbent LEC’s 
network where the incumbent LEC and the competing carrier’s networks 
meet and where traffic is delivered to each other. 

Staff further recommends that the Commission require parties to incorporate the 
following language ordered in the AT&T Arbitration Decision into their Agreement:  
“Each party remains responsible for the facilities on its side of the POI.”  

d) Commission Analysis and Conclusions 

Neither MCI nor SBC now contests Staff’s proposed language, which is set forth 
in Staff’s position.  The Commission therefore requires the parties to include in their ICA 
Staff’s proposed definition of a POI, and also to specify that each party is responsible 
for the facilities on its side of the POI(s). 

The Commission notes that a POI, as just defined, refers to interconnection 
under Section 251(c)(2).  It therefore is necessary to distinguish a Section 251(c)(2) 
interconnection from a non-Section 251(c)(2) interconnection.  SBC is required, under 
Section 251(c)(2), to provide interconnection, but not interconnection facilities.  As 
shown under NIM 16, certain interconnection arrangements, such as Fiber Meet (design 
one), are not Section 251(c)(2) interconnections because they require SBC to provide 
interconnection facilities as well as interconnection.  Furthermore, Fiber Meet (design 
one) does not have a physical point of interconnection as defined above.  Instead, the 
parties designate a physical point as the interconnection point.  SBC provides facilities 
on both sides of this designated point of interconnection.  Accordingly, the Commission 
recognizes that non-Section 251(c)(2) interconnection arrangements may pose a limited 
exception from the rule that a party is financially responsible for facilities on its side of a 
POI.    

8. NIM 11  

Should SBC‘s definition of “Section 251(b)(5) Traffic”  be included in Appendix 
NIM of the Agreement? 

a) MCI’s Position 

SBC’s proposed definition of “Section 251(b)(5) Traffic” should be omitted from 
the appendix.  The FCC has described the traffic subject to Section 251(b)(5) as traffic 
that “originates and terminates in the same local exchange area,” i.e. local traffic.  (See 
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Local Competition Order at ¶¶1034, 1035.)  SBC improperly attempts to import a 
requirement that such traffic originates from and terminates to end user customers 
physically located in the same local exchange area, and to wholly distinguish it from 
ISP-bound traffic.  In WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002), the court 
specifically rejected the FCC’s conclusion that ISP-bound traffic is not encompassed 
with Section 251(b)(5).  MCI does not argue, however, that ISP-bound traffic is subject 
to reciprocal compensation.  Both parties recognize that it is not. 

b) SBC’s Position 

The NIM Appendix provides the terms and conditions for establishing 
interconnection facilities and trunk groups between the parties.  Some of those 
provisions pertain only to specific types of traffic classifications, one of which is 
specifically intended to be “Section 251(b)(5) Traffic.”  SBC has not made up this 
classification of traffic.  Rather, it is used by the FCC in its ISP Remand Order  and, 
pursuant to that Order, certain compensation obligations attach to this type of traffic.  
Since the ICA deals with this type of traffic, it makes sense to provide a definition.  The 
term “Section 251(b)(5) Traffic” is discussed in more detail in connection with Issue RC 
1. 

Similarly, the definition of “Section 251(b)(5)/IntraLATA Traffic” is used in the ICA 
and must be defined.  This term is an abbreviated form of describing the four types of 
traffic listed in Section 1.17:  (i) Section 251(b)(5) Traffic; (ii) ISP bound traffic; (iii) 
intraLATA toll traffic originating from an end user obtaining local dial tone from MCI 
where MCI is both the Section 251 (b)(5) traffic and intraLATA toll provider; and/or (iv) 
intraLATA toll traffic.  Each of these traffic types may be delivered over local 
interconnection trunk groups.  The definition SBC proposes here avoids the need to 
specifically identify and define all these traffic types at several places in the ICA, which 
could cause confusion.   

SBC views Staff to concur.  Specifically, Staff recommends that the Commission 
permit the use of the terms “251(b) Traffic” and “251(b)/IntraLATA Traffic” because 
those terms are consistent with the FCC’s characterization of traffic.  MCI prefers to the 
use the term “Local Traffic,” but Staff points out that this term has been abandoned by 
the FCC, and its further use would create unnecessary ambiguities.   

c) Staff’s Position 

Staff recommends that the Commission permit the use of the terms of “251(b)(5) 
traffic” and “251(b)(5)/IntraLATA traffic.”  The use of these terms is consistent with the 
FCC characterization of traffic.  Staff notes that the FCC has abandoned its official 
definition of “local traffic,” citing unnecessary ambiguities created by the term “local 
traffic.”  See Order on Remand and Report and Order, ¶¶34-41, In the Matter of 
Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996 / Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC 96-98, 99-68  
(April 27, 2001) (“ISP Remand Order”).  Instead, the FCC refers to traffic that is subject 
to reciprocal compensation under Section 251(b)(5) as 251(b)(5) traffic.  The use of 
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“251(b)(5) traffic” is consistent with the FCC’s classification of jurisdictional traffic: 
251(b)(5), ISP-bound, IntraLATA and InterLATA.  Therefore, Staff recommends that the 
Commission adopt SBC’s jurisdictional classification of traffic. 

d) Commission Analysis and Conclusions 

The issue here is whether or not SBC’s definition of “Section 251(b)5) Traffic” 
should be included in Appendix NIM.  MCI argues that the definition should be omitted 
because it is inconsistent with the FCC’s definition of “local traffic.”  Yet, Staff effectively 
argues that the FCC has abandoned its definition of “local traffic.”  See Order on 
Remand and Report and Order, ¶¶34-41, In the Matter of Implementation of the Local 
Competition Provisions in the Telecommunications Act of 1996 / Intercarrier 
Compensation for ISP-Bound Traffic, FCC 01-131, CC 96-98, 99-68  (April 27, 2001) 
(“ISP Remand Order”).  Staff asserts that SBC’s definition of “Section 251(b)(5) Traffic” 
is consistent with the FCC’s current references to traffic, and that it should be adopted 
in Appendix NIM.  

The NIM Appendix provides the terms and conditions for establishing 
interconnection facilities and trunk groups between the parties.  Some of those 
provisions pertain only to specific types of traffic classifications, one of which is 
specifically intended to be “Section 251(b)(5) Traffic.”  Since the ICA deals with this type 
of traffic, it is appropriate to include a definition.   

Similarly, the term “Section 251(b)(5)/IntraLATA Traffic” is used in the ICA and 
should be defined.  This term is an abbreviated form of describing the four types of 
traffic listed in Section 1.17:  (i) Section 251(b)(5) Traffic, (ii) ISP bound traffic, (iii) 
intraLATA toll traffic originating from an end user obtaining local dial tone from MCI 
where MCI is both the Section 251(b)(5) traffic and intraLATA toll provider, and/or (iv) 
intraLATA toll traffic originating from an end user obtaining local dial tone from SBC 
where SBC is both the Section 251(b)(5) traffic and intraLATA toll provider.  Each of 
these traffic types may be delivered over local interconnection trunk groups.  The 
definition SBC proposes appropriately encompasses those four types of traffic. 

In summary, the Commission adopts SBC’s definition of traffic to be included in 
Appendix NIM of the ICA.     

9. NIM 12 

Should SBC‘s definition of “Section 251(b)(5)/IntraLATA” traffic be included in 
Appendix NIM of the Agreement? 

a) MCI’s Position 

SBC’s definition of “Section 251(b)(5)/IntraLATA” traffic should not be included in 
Appendix NIM of the Agreement.  In proposed section 1.17, SBC defines Section 
251(b)(5)/IntraLATA traffic in parallel to its definition of “local interconnection trunk 
groups” discussed in NIM Issue 5.  That is, SBC defines such traffic to include 



04-0469 

 82

“251(b)(5) traffic,” “ISP-Bound Traffic,” and certain intraLATA traffic, but to exclude 
some intraLATA and all interLATA traffic. 

The term is not used in the ICA except in SBC’s proposed language, which 
should be rejected for other reasons, and thus a definition is unnecessary.  As 
discussed in issue NIM 5 above, SBC seems to be attempting to force MCI to carry 
interLATA traffic and certain intraLATA traffic on different trunk groups.  SBC lacks 
justification for forcing this inefficiency on MCI.  Nor should the Commission permit SBC 
to use the term “251(b)(5) traffic” and “ISP-bound traffic” to create confusion rather than 
using the term “local traffic.” 

b) SBC’s Position 

See SBC’s position for NIM 11. 

c) Staff’s Position 

See Staff’s position for NIM 11. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and Conclusions for NIM 11. 

10. NIM 13 

Should MCI be solely responsible for the facilities that carry OS/DA, 911, mass 
calling and Meet-Point trunk groups? 

a) MCI’s Position 

MCI should not be solely responsible for the facilities that carry OS/DA, 911, 
mass calling and Meet-Point trunk groups, because such facilities  may not be used 
exclusively by MCI.  The agreed portions of Sections 9 through 13 of this Appendix 
reveal that both Parties have obligations and responsibilities for these trunk groups that 
are already delineated.  MCI requests that the Commission reject SBC’s proposed 
language which would undo those sections in which agreement about the division of 
responsibilities has already been achieved. 

b) SBC’s Position 

SBC’s proposed Section 2.5 would make clear that MCI is responsible for 
providing the facilities that MCI uses to provide telecommunications services to its end 
users.  The facilities in question are: 

(1) 911 facilities that connect MCI’s 911 switch to the Selective Router, 
so that calls may be forwarded to the proper Public Safety 
Answering Point; 
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(2) facilities that connect MCI’s switch to the Operator Services and/or 
Directory Assistance Platform provided by SBC; 

(3) facilities that connect MCI’s switch to interexchange carriers (so-
called “Meet Point Trunks”); and 

(4) facilities that connect MCI’s switch to an SBC Choke Tandem that 
restricts or “chokes” the number of calls that can be completed in 
response to mass calling events such as radio contests or 
“American Idol”-type shows (“Mass Calling Trunks”). 

None of these facilities is used to connect calls between an MCI end user and an 
SBC end user.  Rather, MCI uses them to provide services to its own customers.  MCI 
should therefore provide and pay for those facilities.  MCI does not explain why SBC 
should provide a portion of this transport free of charge.  MCI merely asserts that the 
parties have “joint obligations” with respect to these facilities, but does not explain why 
that is so, or why that would mean that SBC should pay for facilities that are used 
exclusively to provide services to MCI end users.   

With respect to 911 traffic, MCI has already agreed to language in Section 10.2 
that obligates it to provide its own “facilities/trunks” between the MCI switch and the 
Selective Router.  Given that, MCI has no basis to dispute Section 2.5 as it relates to 
911 facilities because Section 2.5 merely confirms that MCI is responsible to provide its 
own 911 facilities to the Selective Router.  With respect to OS/DA facilities, the outcome 
should be the same.  An MCI end user who obtains a number from directory assistance 
is connected through MCI’s network to whatever operator services MCI has contracted 
with to provide this function.  The entire transaction takes place within MCI’s network.  
The mere fact that MCI may choose to contract with SBC to provide directory 
assistance does not entitle MCI to get “free” transport between the MCI switch and the 
SBC operator that provides directory assistance. 

The same is true for “Meet-Point” facilities that connect MCI’s switch to 
interexchange carriers.  Imagine the situation where an MCI end user gets local service 
from MCI but pre-subscribes her “1+” traffic to AT&T.  When that MCI end user places a 
long distance call on a “1+” basis, the call is transported from the MCI switch to the 
AT&T switch.  SBC should not be required to provide transport to MCI in that situation.   

SBC’s proposed language for Section 2.5 merely serves to make MCI 
responsible for the transport facilities necessary to provide services to its own end 
users.  SBC has no obligation to provide transport, free or otherwise, in these situations, 
and the ICA should so state. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  
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d) Commission Analysis and Conclusions 

We find that SBC’s proposed Section 2.5 would make clear that MCI is 
responsible for providing the facilities that MCI uses to provide telecommunications 
services to its end users.  The facilities in question are the following:  911 facilities that 
connect MCI’s 911 switch to the Selective Router, so that calls may be forwarded to the 
proper Public Safety Answering Point; facilities that connect MCI’s switch to the 
Operator Services and/or Directory Assistance Platform provided by SBC; and facilities 
that connect MCI’s switch to interexchange carriers (so-called “Meet Point Trunks”). 

None of these facilities are used to connect calls between an MCI end user and 
an SBC end user.  Rather, MCI uses them to provide services to its own customers.  
SBC’s proposed language for Section 2.5 makes MCI responsible for the transport 
facilities necessary to do so.  It is therefore adopted.   

We decline to adopt SBC’s inclusion of so-called mass calling facilities in Section 
2.5.  In the case of radio contests and similar mass calling events, the increase in call 
volume is not caused exclusively by MCI’s end user customers.  In fact, it is likely that 
many callers are SBC subscribers.  This fact separates the mass calling trunks from the 
facilities mentioned above.  In this case, the facilities are used to connect calls between 
an MCI end user and an SBC end user.  It seems reasonable to adopt MCI’s position 
that the parties have joint obligations in such circumstances.  We therefore reject SBC’s 
proposed language for mass calling trunks.  

11. NIM 14 

MCI: Should the Agreement include language reflecting the well-established legal 
principle that MCI be entitled to interconnect at a single POI per LATA? 

SBC: 14a. Where should MCI interconnect with SBC in Illinois?  

14b. Should MCI  be required to bear the cost of selecting a technically feasible 
but expensive form of interconnection such as a single point of interconnection or a 
point of interconnection outside the Tandem Serving Area?  

a) MCI’s Position 

The Agreement should include language reflecting the well-established principle 
that MCI is entitled to interconnect at a single POI per LATA, because MCI views SBC 
to attempt to undermine this right in various sections of the ICA.   

Under settled federal and state law, MCI has the right to establish a single point 
of interconnection (“SPOI”) on SBC’s network in each LATA.  (47 U.S.C. § 251(c)(2); 
220 ILCS 5/13-801(b).)  However, SBC’s proposed language would require MCI to 
establish multiple POIs in a LATA, essentially penalizing MCI for having a more efficient 
network architecture.  This is impermissible and directly contravenes applicable law.  In 
the recent AT&T Arbitration Decision, Docket 03-0239, the Commission found that a 
“CLEC, such as AT&T, may elect to interconnect with SBC's network using a single POI 
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or using multiple POIs, pursuant to Section 13-801(b)(1) of the Act and also Section 251 
of TA96.”  

In AT&T, the Commission also found  that SBC cannot charge AT&T for transport 
on SBC's side of the POI. Thus, SBC has an obligation to absorb the costs of 
transporting calls that originate on its network to MCI’s POI.  As reflected in FCC Rule 
703(b), SBC may not charge MCI or any other competing carrier for the cost of 
transporting to the POI calls that originate on SBC’s network, even if the competing 
carrier has elected to interconnect at a single POI within a LATA.  FCC Rule 703(b) 
specifically states that a carrier “may not assess charges on any other 
telecommunications carrier for telecommunications traffic that originates on the 
[originating carrier’s] network.”  Moreover, the courts in both, Southwestern Bell Tel. Co. 
v. Public Util. Comm’n , 348 F.3d 482 (5th Cir. 2003) and MCImetro Access 
Transmission Services v. BellSouth Telecommunications, 352 F.3d 872 (4th Cir. 2003), 
rejected the position SBC is taking on this issue.  Therefore, when SBC’s customers call 
MCI’s customers, SBC must bear the cost of delivering calls to MCI’s POI.  When MCI’s 
customers call SBC’s customers, MCI bears the cost of delivering the call to its POI with 
SBC.  This principle is fair and equitable.  Accordingly, the Commission should reject 
any proposals by SBC that would require MCI to bear the costs SBC incurs in delivering 
traffic to the top of MCI’s network.  

Based on MCI’s unqualified right to establish a single point of interconnection, 
the Commission should reject Staff witness Dr. Qin Liu’s recommendation that the 
Commission restrict MCI’s ability to alter established interconnection arrangements in 
the absence of “identifiable justification.”  Dr. Liu’s concern that MCI could “reconfigure 
its network, simply to impose cost burdens on SBC” is unfounded and provides no 
legitimate basis on which to restrict MCI’s legal rights and ability to manage its network 
in the most efficient way possible.  MCI would not engage in the conduct posited by Dr. 
Liu because doing so would impose unnecessary costs on MCI.  To establish POIs, 
MCI makes significant investments.  In many instances, MCI has established POIs 
jointly with SBC, with MCI responsible for providing one of the fiber pairs comprising a 
fiber ring between the distant SBC tandem and the MCI switch location or an initial POI, 
and SBC responsible for providing the other fiber pair.  In order to dismantle this type of 
interconnection arrangement, MCI would lose its investment in the fiber pair it had 
provided. However, where MCI has business reasons that may prompt MCI to dismantle 
a POI, it should be free to do so, at its sole discretion.  One example of a business 
reason that might prompt MCI to decide to decommission a POI would be if SBC 
materially increased its rates for leased facilities used by MCI to connect its switches to 
other POIs in a LATA.  If SBC’s rate increases resulted in rates that were uneconomical 
to MCI, MCI should have the ability to reduce the number of POIs it maintains if MCI 
determined such action was appropriate. MCI must have the flexibility to make 
decisions based upon the economics of each POI. 

The restriction Dr. Liu recommends also is unfair.  MCI only agreed to and has 
established a POI at every SBC tandem in the Chicago LATA, whether economically 
efficient for MCI or not, because SBC agreed to compensate MCI for every vFX minute 
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of use at a unitary rate notwithstanding any applicable regulatory rulings.  SBC no 
longer operates in accordance with this agreement.   

b) SBC’s Position 

This issue presents the question whether MCI may interconnect at a single Point 
of Interconnection (“POI”) per LATA and whether, if it does so, it is obligated to 
compensate SBC for the excess transport provided between that single POI and all 
SBC switches outside that local calling area.  As a result of a proposal made by Staff, 
this issue also presents the question of whether the ICA should restrict MCI’s ability to 
dismantle its fully operating, efficient interconnection arrangements at each tandem in 
the Chicago LATA. 

This issue should not be contentious, because MCI and SBC have 
interconnected their networks in Illinois since at least 1997, and SBC simply seeks to 
preserve the current form of interconnection in which the parties have established POIs 
at each tandem in the Chicago LATA.  Multiple POIs balance the facilities investment 
and provide the best technical implementation of an interconnection arrangement, and 
also prevent inefficient network utilization and the exhaustion of network facilities.  MCI 
appears to recognize this in Section 3.1 of its proposed language where it states “the 
overall goal of POI selection will be to achieve a balance in the provision of facilities that 
is fair to both parties.” 

The Commission should either require MCI to establish a POI at each tandem 
(which MCI has already done) or MCI should compensate SBC for the transport SBC 
provides in excess of 15 miles between the POI and the tandem serving the terminating 
location. 

Section 252(c)(2) of the 1996 Act requires SBC to provide interconnection with its 
network for the transmission and routing of telephone exchange service and exchange 
access on terms and conditions that are just, reasonable and non-discriminatory.  As 
the FCC found in its 1996 Local Competition Order, Section 252(c)(2) permits the CLEC 
to select the points in the ILEC’s network at which it will deliver traffic.  The FCC 
reasoned, however, that a “requesting carrier that wishes a ‘technically feasible’ but 
expensive interconnection would, pursuant to section 252(d)(1), be required to bear the 
cost of that interconnection, including a reasonable profit.”  Id. ¶ 199.  MCI’s proposed 
language would create “expensive interconnection” as the FCC used that term in 
paragraph 199, because, if it decommissioned its existing multiple POI network, MCI 
would cause SBC to route traffic everywhere within the LATA from a single point.   

Similarly, according to SBC, a CLEC cannot be spared from bearing the 
additional transport costs on the ground that the CLEC has a right to elect a single point 
of interconnection.  (See In re Application of Verizon Pennsylvania Inc., Verizon Long 
Distance, Verizon Enterprise Solutions, Verizon Global Networks Inc., and Verizon 
Select Services Inc. for Authorization To Provide In-Region, InterLATA Services in 
Pennsylvania, CC Docket No. 01-0138, Memorandum Opinion and Order (Rel. 
Sept. 19, 2001), at ¶ 100 (“Verizon 271 Order”); In re Joint Application by SBC 
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Communications, Inc. et al for Provision of In-Region, interLATA Services in Kansas 
and Oklahoma, CC Docket No. 00-217, FCC 01-29, Memorandum Opinion and Order 
(Rel. Jan 22, 2001) (“Kansas/Oklahoma 271 Order”).)  SBC acknowledges, however, 
that the 271 citations are not binding in the instant matter, and further notes that the 
FCC’s Wireline Common Carrier Bureau ruled in favor of a CLEC when acting on an 
arbitration that arose in Virginia. 

SBC also argues that FCC Rule 703(b) does not apply, because that rule deals 
with “Reciprocal Compensation for Transport and Termination of Telecommunications 
Traffic.”  According to SBC, when Rule 703(b) provides that a LEC “may not assess 
charges on any other telecommunications carrier for telecommunications traffic that 
originates on the LEC’s network,” it necessarily means that a LEC may not assess 
reciprocal compensation charges on any other carrier for such traffic.  SBC asserts that 
is not proposing to charge CLECs for terminating SBC-originated traffic.  Rather, it is 
proposing that MCI bear the incremental transport costs caused by MCI’s decision to 
employ a distant POI architecture. 

While MCI objects to SBC’s proposal, it has nonetheless recognized the 
efficiency of establishing a POI at each tandem by doing exactly that in the Chicago 
LATA.  The parties have spent time and money to interconnect their networks at each 
SBC tandem in the Chicago LATA.  MCI should not be permitted to dismantle this fully 
operating, efficient interconnection arrangement.  Not only have the parties each 
invested substantial time and expense to establish these arrangements, dismantling 
them would create a single point of vulnerability that, in the event of a catastrophic 
failure at that single POI location, would completely isolate the networks from one 
another.  As currently configured, the networks contain built-in redundancy to protect 
themselves from a catastrophic event such as a fire.  MCI’s proposal threatens to 
eliminate that beneficial aspect of the arrangement.  In addition, a single POI 
architecture would create a situation where a problem in one carrier’s network could 
create a backlash into the other carrier’s network, causing blocked calls.  Blocked calls 
have an exponential effect due to customer attempts to quickly redial the telephone 
number.  Any long range planning of a carrier’s network should include redundant 
protection on behalf of its end users to ensure successful completion of all calls. 

SBC asserts that Staff recommends that MCI be prevented from dismantling 
currently-existing POIs.  Staff’s proposal addresses SBC’s network concerns and fully 
complies with the existing law.  Furthermore, FCC Rule 703(b) is not implicated in 
Staff’s proposal to prevent the dismantling of a multiple POI architecture.  Nor do the 
interconnection requirements of 251(c)(2) prohibit a requirement that an existing POI 
not be dismantled unilaterally.   

c) Staff’s Position 

Staff notes that in the AT&T Arbitration Decision, the Commission found that 
each carrier should be responsible, including financially, for providing all of the facilities 
and engineering on its respective side of each POI.  See AT&T Arbitration Decision at 
28. The Staff recommends that the Commission follow its determination in the AT&T 
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Arbitration Decision.  Staff considers SBC’s concerns regarding the costs of delivering 
traffic between the POI(s) and SBC’s end users.  Nonetheless, currently effective 
federal law not only allows MCI to interconnect at any technically feasible point on 
SBC’s network, but also precludes SBC from charging MCI for transporting calls 
originating on SBC network to the POI(s). 

Staff opines, however, that the Commission should not permit MCI, at its own 
discretion, to dismantle any of the established interconnection arrangements with SBC.  
SBC, as well as MCI, has invested time and expense to establish the exiting multiple-
point interconnection arrangement. In particular, some interconnection arrangements 
such as Fiber Meet (design one) is co-financed and co-owned by MCI and SBC, with 
each party providing half of the required fiber strands and Fiber Optic Termina l (“FOT”).  
Absent any identifiable justification, it is simply bad policy to permit a CLEC the 
discretion to dismantle an established interconnection arrangement that is co-financed 
and co-owned by the ILEC and the CLEC.  Accordingly, this sub-issue should be 
resolved in favor of SBC. 

d) Commission Analysis and Conclusions 

NIM Issue 14 essentially contains two sub-issues.  The first is whether SBC is 
permitted to charge MCI for delivering traffic from SBC’s end user to the POI.  The 
second is whether MCI should be allowed to dismantle any established interconnection 
arrangements solely at its own discretion.  

The Commission understands SBC’s concerns regarding the potential routing of 
“local” traffic from its end users to a distant single POI located outside the local calling 
areas of these SBC end users.  Staff correctly states, however, that federal law not only 
allows MCI to interconnect at any technically feasible point on SBC’s network but also 
precludes SBC from charging MCI for transporting calls originating on SBC’s network to 
the POI(s).  SBC’s various attempts to impose an additional burden on interconnecting 
CLECs are not persuasive.  The Commission affirms its previous ruling in the AT&T 
Arbitration, and requires each party to be responsible for transporting traffic from its end 
user customers to the POI.  See AT&T Arbitration Decision, 03-0239, at 28.   

The Commission concurs with SBC and Staff, however, that, where MCI already 
established multiple POIs in a LATA, it shall not decommission them in its sole 
discretion.  MCI’s Fiber Meet (design one) example does not support its position, and 
also demonstrates why it is necessary not to grant MCI the unilateral power to dismantle 
established interconnection arrangements.  Fiber Meet (design one) requires SBC to 
provide half of the fiber pairs and a FOT.  It therefore is co-financed and co-owned by 
SBC and MCI.  MCI should not be allowed, solely at its own discretion, to dismantle any 
established Fiber Meet (design one) interconnection arrangements, which are partly 
owned by another LEC. 

The Commission does not prohibit MCI from dismantling established 
interconnection arrangements in all circumstances.  Instead, a LEC shall not be allowed 
to dismantle any established interconnection arrangement unless it either reaches an 
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agreement with its interconnection partner, or receives Commission approval based 
upon sufficient justification.  The Commission accepts Staff’s recommendations for NIM 
14. 

12. NIM 15 

MCI: Should MCI be permitted to elect LATA wide terminating interconnection? 

SBC: Should MCI be required to trunk to every Tandem in the LATA?  

a) MCI’s Position 

MCI should be permitted to elect LATA-wide terminating interconnection.  MCI 
would then be obligated to compensate SBC for the use of SBC’s terminating facilities 
from the POI to the SBC tandem switch serving the customer, as adjusted by the RUF, 
and from the tandem office to the end user customer at reciprocal compensation rates.  
Thus, SBC would be fully compensated via either cost-based reciprocal compensation 
or switched access rates for all traffic terminating from MCI to SBC. Whether MCI 
should be required to trunk to every tandem in a LATA is a separate matter because the 
establishment of trunk groups does not depend on the number of POIs MCI has.  MCI 
argues that there is no direct relationship between a single POI architecture and tandem 
exhaust.   

Due to potential problems of tandem exhaust, which can detrimentally impact 
both MCI’s and SBC’s customers, MCI is committed to working cooperatively with SBC 
to establish either direct office trunking or tandem trunking, where traffic patterns so 
warrant.  However, in doing so, it is critical that both parties recognize their 
responsibility to pay for any such trunks.   

The Commission should reject the contract language proposed by SBC, as it 
would require MCI to establish trunks that it otherwise might not need; that traffic may 
not justify; or that may in fact be SBC’s responsibility to establish.  The Commission 
also should reject SBC’s improper attempt to use the banner of tandem exhaust to force 
MCI to bear all of the costs of alleviating the potential exhaust problem.  Alleviating 
tandem exhaust should be a goal and is the responsibility of both parties.  In lieu of 
SBC’s proposed language, MCI agrees to continue to work with SBC to apportion the 
bandwidth on the interconnection facilities to establish direct end office trunking where 
necessary.  The Commission should adopt MCI’s proposed language, which gives MCI 
the option to determine the trunks necessary for it to properly provide service to its 
customers. 

b) SBC’s Position 

SBC proposes language in Sections 8.7 and 8.8 that would require MCI to 
establish trunks, not facilities, to each tandem in a LATA.  MCI opposes this language 
and proposes language in Section 3.3 that would permit it to bring all of its trunk groups 
to a single tandem, severely exacerbating tandem exhaust by forcing SBC to devote all 
(or substantially all) of its trunk capacity at that location to MCI and forcing SBC to 
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switch calls at more than one tandem.  MCI’s proposal would be wasteful of trunks and 
wasteful of tandem capacity, and it should be rejected.   

A tandem switch connects multiple end office switches.  Where there is enough 
traffic to justify it, trunks may directly connect one end office switch to another.  But 
there is not always enough traffic between two end offices to justify such an 
arrangement, so end offices often connect to tandem switches in what can be described 
as “hub and spoke" arrangement.  A tandem switch has a finite capacity.  At about 
100,000 trunks, a tandem reaches its limit and another tandem has to be deployed.  
Installation of a new tandem costs SBC between 10 to 15 million dollars, and also 
imposes additional cost on the entire industry because all carriers using the tandems 
must establish additional connections to route into the new tandem.  In addition, each 
successive tandem adds less new tandem capacity to the system than its predecessor 
did, because new tandems must connect to all other tandems.  The more tandems there 
are in an area, the more trunks are required to connect them to each other and fewer 
trunks are available for additional traffic.  These tandem-to-tandem connections can use 
up to 60% of the available trunk ports in a tandem.   

MCI’s proposed language would result in premature tandem exhaust.  When 
switches such as MCI’s have a large amount of dedicated traffic to several tandems, 
routing all traffic through a single tandem is inefficient.  Using any tandem ties up two 
trunks - the one coming in from MCI and the one going out to an end office or another 
tandem.  SBC’s concern over tandem exhaust is not conjectural.  As recently as 1996, 
the Chicago LATA was adequately served by three tandems.  The number today is 14 
tandems, and without tandem relief, four additional tandems will exhaust by 2007.  
SBC’s proposal minimizes tandem exhaust by asking that MCI provision trunk groups to 
each SBC tandem in a LATA.  This is no more than what is done by other CLECs that 
interconnect with SBC and is no more than what MCI itself does today.  Significantly, 
this would only obligate MCI to provision trunks, not facilities.  As Mr. Albright explains, 
the facility is the end-to-end physical path, such as a DS1, DS3 or OC3.  The trunk, on 
the other hand, is a dedicated talk path that is provisioned in the switch.   

SBC observes Staff to recommend that MCI only be required to establish 
separate trunk groups to a tandem if it has more than one DS1 worth of traffic to that 
tandem.  The Commission should not adopt this modification to SBC’s proposal 
because Staff mistakenly applies a standard established for direct end office trunking to 
the slightly different situation of tandem trunking.  Staff’s exception would still require 
SBC to “double tandem” calls for any CLECs that falls below that proposed traffic 
threshold, perpetuating the very inefficiencies and risk of tandem exhaust that Staff 
proposes to alleviate. 

c) Staff’s Position 

Tandem exhaust is a significant problem in Illinois.  Staff nonetheless considers 
both SBC’s and MCI’s positions to be extreme:  SBC requires direct trunking to each 
tandem, and MCI claims its rights to a single POI.  
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Staff recommends that the Commission adopt a middle-ground approach, 
consistent with its past rulings on direct trunking.  Specifically, Staff recommends that 
the Commission require direct trunking to a SBC tandem if traffic between MCI and this 
tandem exceeds a certain threshold level for a period of time.  This threshold traffic level 
should be set at DS-1 and the period of time should be set at consecutive three months. 
Once traffic between MCI and a SBC tandem exceeds DS-1 during busy hours for three 
consecutive months, direct trunking to this SBC tandem is required.  This, avers Staff, is 
consistent with the Commission’s determination in the Verizon Arbitration Decision. See 
In the Matter of Verizon Wireless: Petition for Arbitration pursuant to Section 252(b) of 
the Telecommunications Act of 1996 to establish an Interconnection Agreement with 
Illinois Bell Telephone Company d/b/a Ameritech Illinois, 01-0007, Arbitration Decision 
(May 1, 2001) at 6-8. 

SBC, however, objects to the Staff’s recommendation.  SBC argues that the 
“Staff mistakenly takes a standard that has been established for direct end office 
trunking and attempts to apply it to tandem trunking.”  SBC IB at 56.  In the Verizon 
Arbitration Decision, the Commission rejected SBC’s proposal that Verizon be required 
to trunk in all cases to every SBC end office, finding that Verizon ought not to have to 
duplicate SBC facilities to the end office.  The Commission accepted Staff’s 
recommendation that, once traffic reached a certain level, Verizon would be required to 
trunk directly to the end office.  Id.  The rationale – alleviating tandem exhaust by taking 
traffic off the tandem – is the same.   

SBC has drawn a distinction without a difference. Moreover, its solution – simply 
to require direct trunking, regardless of traffic levels – is no different from the one 
rejected by the Commission in the Verizon Arbitration Decision. Staff RB, at 21. The 
Commission has found that direct trunking requirements to end offices or tandems 
should be based on traffic levels. The Staff’s recommendation recognizes this, and 
should be adopted. 

d) Commission Analysis and Conclusions 

NIM Issue 15 deals with whether MCI is required to establish direct trunking to 
each SBC tandem in a LATA.  SBC contends that MCI should be required to set up 
direct trunking to each SBC tandem, regardless of the traffic level.  MCI asserts its 
rights to a single POI.  Staff recommends that MCI establish direct trunking to a SBC 
tandem if busy hour traffic reaches the DS-1 level for three consecutive months.  Staff’s 
proposed threshold of traffic is the same as the one adopted by the Commission in the 
Verizon Arbitration.  See 01-0007, Order at 6-8. 

The Commission agrees with Staff that SBC’s solution – simply requiring direct 
trunking, regardless of traffic levels – is no different from the one rejected by the 
Commission in the Verizon Arbitration Decision.  MCI appears to resist a specific 
obligation upon it, favoring an approach in which it collaborates with SBC on an ongoing 
basis to establish either direct office trunking or tandem trunking, where traffic patterns 
so warrant.  In the Commission’s view, however, MCI’s approach would not provide a 
definite resolution of the issue.  Staff’s recommendation is appropriate, clearly defined, 
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and does not impose an unreasonable burden on either party.  Accordingly, it is 
adopted. 

13. NIM 16 

When is mutual agreement necessary for establishing the requested method of 
interconnection? 

a) MCI’s Position 

This issue primarily has to do with whether SBC can refuse to establish a fiber 
meet point at a location selected by MCI.  SBC seeks a requirement that the parties 
mutually agree on methods of interconnection.  Mutual agreement is not recognized by 
the FCC’s Local Competition Order as a condition for CLECs to interconnect with SBC, 
however.  (See First Report and Order, In The Matter Of Implementation Of The Local 
Competition Provisions In The Telecommunications Act Of 1996, CC 96-98, 
Interconnection between Local Exchange Carriers and Commercial Mobile Radio 
Service Providers, CC 95-185, FCC 96-325, (Rel. Aug. 8, 1996).)  The only basis on 
which the FCC permits an ILEC to refuse interconnection requested by the CLEC is 
technical infeasibility.   

Specifically, MCI has the right pursuant to the Act, FCC regulations, and the 
Local Competition Order, to require any technically feasible method of interconnection, 
including a fiber meet point arrangement.  As an incumbent local exchange carrier, SBC 
has the duty to provide interconnection for the facilities and equipment of any requesting 
telecommunications carrier at any technically feasible point.  47 U.S.C. 251(c)(2)(B).  
The FCC’s regulations on interconnection provide that: 

Except as provided in paragraph (e) of this section [concerning 
collocation], an incumbent LEC shall provide, on terms and conditions that 
are just, reasonable, and nondiscriminatory in accordance with the 
requirements of this part, any technically feasible method of obtaining 
interconnection or access to unbundled network elements at a particular 
point upon a request by a telecommunications carrier.  

47 C.F.R. § 51.321(a) (emphasis added).  

MCI’s preferred interconnection architecture would require each company to 
provide half of the fiber interconnection loop and provide the electronics at its own end. 
Thus, MCI and SBC would jointly provision the fiber optic facilities that connect the two 
networks and would equally share in the capital investment.  Neither party would charge 
the other for the use of the interconnection facility because it is built jointly. MCI and 
SBC have utilized this method in the past for interconnection in Illinois.  Therefore, it 
clearly is technically feasible. 

Moreover, MCI’s proposed arrangement is consistent with the meet point method 
expressly described by the FCC in the Local Competition Order.  And the required build 
out is appropriate and consistent with the "limited build out" to meet point arrangement 
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described by the FCC.  In connection with the "limited build out" to meet point 
arrangement, the FCC found the financial responsibility of each party to be part of the 
"reasonable accommodation of interconnection."  Local Competition Order ¶ 553. 

As evidenced by the agreed language of Section 2.2 and 4.4.1, SBC generally 
agrees to the fiber meet method of interconnection and the allocation of costs discussed 
above.  In proposed section 4.4.1, however, SBC proposes that the fiber meet 
interconnection “can occur at any mutually agreeable and technically feasible point.” 
This provision would give SBC leeway to refuse to agree to the fiber meet arrangement 
proposed by MCI.  Further, in proposed section 4.4.4.3, SBC proposes that there are 
two basic fiber meet design options and that the option selected must be mutually 
agreeable to both parties.  Again, this would permit SBC to veto MCI’s preferred option.  
This is confirmed by SBC’s proposed language for Section 4.4.4.3.1, which gives SBC 
the right to refuse to interconnect in the manner proposed by MCI if fibers are not 
already available and there is no “mutual benefit” to both parties, as well as Section 
4.5.1, which requires mutual agreement for any other form of technically feasible 
interconnection.  MCI asserts that these proposals violate its rights under the 1996 Act. 

MCI also argues that SBC’s proposals also conflict with state law.  Section 13-
801(b)(2) of the Public Utilities Act in part states: 

An incumbent local exchange carrier shall make available to any 
requesting telecommunications carrier, to the extent technically feasible, 
those services, facilities, or interconnection agreements or arrangements 
that the incumbent local exchange carrier or any of its incumbent local 
exchange subsidiaries or affiliates offers in another state…. 

SBC provides mid-span meets in Indiana.  Moreover, in a complaint case in 
Indiana, the Indiana Commission ruled that SBC Indiana did not have veto power over a 
CLEC proposed mid-span meet arrangement and that each party must bear its own 
costs, holding that SBC must “bear the cost of providing those facilities.” See Complaint 
Of Fbn-Indiana, Inc. Pursuant To 170 IAC 7-7 For Expedited Review Of A Dispute With 
Indiana Bell Telephone Company, Inc. D/B/A Ameritech Indiana Concerning Its Failure 
To Interconnect With Fbn Under A Commission Approved Interconnection Agreement. 
Complaint Of Fbn-Indiana, Inc. Pursuant To 170 IAC 7-7 For Expedited Review Of A 
Dispute With Indiana Bell Telephone Company, Inc. D/B/A Ameritech Indiana 
Concerning Its Failure To Interconnect With Fbn Under A Commission Approved 
Interconnection Agreement, Cause No. 42001-INT-01-RD-01; Cause No. 42001-INT-
01-RD-02, Indiana Utility Regulatory Commission, 2002 Ind. PUC LEXIS 415, October 
16, 2002, at *32, 40-41.   

b) SBC’s Position 

A “fiber meet” arrangement is one method of interconnection.  Typically, each 
party provides a FOT at its location and  then provides fibers between its switch and the 
FOT at the other carrier’s location.  Issue NIM 16 asks whether MCI can require SBC to 
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construct these fiber facilities anywhere within the LATA.  The correct answer is that 
MCI may not do so, and Staff agrees. 

For areas that are not served by SBC’s fiber, SBC should be allowed to 
participate in the decision whether an investment in constructing fiber is prudent.  Thus, 
when MCI chooses a POI that is not on existing SBC fiber, Section 4.4.3 should require 
MCI to do one of two things:  (1) use a different fiber meet architecture where MCI uses 
its own fiber to reach a spot where SBC has embedded fiber (this is “Design 1” set forth 
in 4.4.4.3.1): or (2) place both sets of fiber at the same time (this is “Design 2” set forth 
in 4.4.4.3.2). 

MCI would have the Commission believe that its right to interconnect with SBC 
“at any feasible point with the carrier’s network” requires SBC to construct new facilities 
to whatever point MCI may designate.  It does not.  That language by its terms requires 
the interconnection to be “within” SBC’s network, meaning within its existing facilities.  It 
is true that Paragraph 553 of the Local Competition Order may describe a very limited 
exception, but this applies only to a “limited build-out of facilities” as “an accommodation 
of interconnection.”  There is nothing limited about MCI’s proposal.  Rather, it is an 
open-ended obligation that would require SBC to construct facilities anywhere within the 
LATA-even outside of SBC’s operating territory.  

Moreover, this dispute is colored by the fact that MCI has already established 
fully operational points of interconnection at each of the 14 tandems in the Chicago 
LATA.  Given this, it is difficult to understand why MCI insists on the ability to establish 
additional POIs at locations where SBC does not already have fiber facilities.  Indeed, 
MCI’s position is internally inconsistent.  In Issue NIM 14, MCI seeks approval of 
language that would allow it to dismantle existing POIs so that it would be left with only 
a single point of interconnection.  Here, MCI argues it needs the ability to establish 
additional POIs. 

Staff’s recommendation on this issue is exactly right.  Staff recommends that the 
Commission reject MCI’s position because MCI’s language would obligate SBC to 
interconnect at points that are not “within” SBC’s network and would require SBC to 
provide interconnection facilities – an obligation beyond the scope of Section 251(c)(2).  
The Commission should follow the recommendation of SBC and Staff and should adopt 
SBC’s proposed language for all of the disputed sections under Issues NIM 16 and 18.   

c) Staff’s Position 

The Staff recommends that the Commission reject MCI’s proposed language as 
it relates to the Fiber Meet Point arrangement.  MCI’s proposed language goes beyond 
the requirements imposed by Section 251(c)(2) of the federal Telecommunications Act.  
First, it does not limit MCI’s rights to interconnect with SBC to technically feasible points 
within SBC’s network.  Rather, MCI’s proposal may allow it to demand to interconnect 
with SBC at a technically feasible point that is not on SBC’s network.  Second, MCI’s 
proposed Fiber Meet Point interconnection arrangement (Fiber Meet design one) not 
only requires that SBC provide interconnection (as required under Section 251(c)(2)), 
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but it also requires SBC to provide interconnection facilities, which is beyond the scope 
of Section 251(c)(2). Therefore, Staff asserts that MCI’s Fiber Meet Point 
interconnection agreement does not fall under Section 251(c)(2).  Accordingly, MCI’s 
rights under Section 251(c)(2) do not, in Staff’s view, apply to its proposed Fiber Meet 
Point as described in NIM Appendix 4.4.4.3.1.  Consequently, Staff is of the opinion that 
MCI is not entitled to interconnect with SBC using the Fiber Meet Point interconnection 
arrangement (Fiber Meet design one).  The Commission therefore should adopt SBC’s 
language regarding Fiber Meet Interconnection. 

d) Commission Analysis and Conclusions 

NIM 16 addresses whether mutual agreement is necessary to establish Fiber 
Meet interconnection arrangements.  SBC argues that Fiber Meet (design one) should 
be based on mutual agreement between parties, not dictated by MCI.  MCI claims that 
its rights under Section 251(c)(2) allow it to establish interconnection at any technically 
feasible point in SBC’s network.  The Commission concurs with Staff that Section 
251(c)(2) requires SBC to provide interconnection, but not interconnection facilities.  
Fiber Meet (design one) therefore goes beyond the scope of Section 251(c)(2), because 
it requires SBC to provide interconnection facilities as well as interconnection.  
Therefore, SBC should have veto power over Fiber Meet (design one). 

MCI’s cited passage of the Local Competition Order (¶198) is inapplicable to 
Fiber Meet (design one).  Paragraph 198 of the Local Competition Order addresses 
incumbent LECs’ interconnection obligations under Section 251(c)(2).  Since Fiber Meet 
(design one) does not fall under Section 251(c)(2), the FCC’s discussion on the 
incumbent LECs’ obligations under Section 251(c)(2) is not relevant to Fiber Meet 
(design one).   

MCI’s arguments against the inclusion of SBC’s proposed Fiber Meet design two 
are unpersuasive.  It argues that the availability of two options would permit SBC to veto 
MCI’s preferred fiber meet option – design one – and that SBC has no obligation for 
facilities connecting parties’ premises under Fiber Meet (design two).  As we note 
above, SBC should have veto power over Fiber Meet (design one) regardless of the 
availability of Fiber Meet (design two).  Additionally, SBC has no obligation under 
Section 251(c)(2) to provide facilities connecting carriers’ premises.  

MCI is incorrect that the Triennial Review Order does not relieve SBC of its 
obligations to provide interconnection (or entrance) facilities on an unbundled basis at 
TELRIC prices.  The Commission also disagrees with MCI that SBC’s language would 
give it a unilateral ability to jettison design one.  Although SBC’s limiting language does 
give it a veto over Fiber Meet (design one), it also affords MCI the same veto power 
against proposals which it deems objectionable.   

14. NIM 17 

MCI:  Should facilities used for 251(c)(2) interconnection be priced at TELRIC 
rates? 
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SBC:  Should a non-section 251/252 service such as Leased Facilities be 
arbitrated in this section 251/252 proceeding? 

a) MCI’s Position 

Section 251(c)(2)(D) of the Act provides that CLECs may obtain interconnection 
in accordance with the pricing requirements of §252. Thus, facilities used for 251(c)(2) 
interconnection should be priced at TELRIC rates. The FCC clearly delineated this 
requirement in its First Report and Order, and in the TRO, held that “to the extent that 
requesting carriers need facilities in order to ‘interconnect[] with the [ILEC’s] network, 
section 251(c)(2) of the Act expressly provides for this and we do not alter the 
Commission’s interpretation of this obligation.’”  It is important to note that this is not a 
question of what elements are or are not considered unbundled.  Thus, the question of 
whether some component of SBC’s network is or is not an unbundled element under 
§251(c)(3) of the Act is separate and distinct, and has no bearing on SBC’s obligations 
regarding interconnection. 

b) SBC’s Position 

MCI claims it is entitled to TELRIC pricing for interconnection facilities that 
connect MCI’s switch to SBC’s network.  Although MCI bases its claim exclusively on 
Section 251(c)(2) (the “interconnection” obligation), it is important to note that the FCC 
in the TRO unambiguously held that facilities used to connect an ILEC network with a 
CLEC network (“entrance facilities”) are not unbundled network elements under Section 
251(c)(3) (the portion of Section 251 that deals with “unbundled access”) and therefore 
need not be provided at TELRIC rates.   

Recognizing that its position has been undermined by the TRO, MCI argues that, 
since the entrance facilities in question interconnect the two networks, SBC is required 
to provide them at TELRIC rates under the “interconnection” provisions of Section 
251(c)(2).  MCI is wrong.  As the Commission just ruled in the XO Arbitration, CLECs 
are not entitled to entrance facilities at TELRIC rates under 251(c)(2): 

The Commission concludes that SBC’s position is correct.  First, nothing 
in subsection 251(c)(2) itself mentions ILEC facilities,  much less creates 
an obligation to provide them.  Second, the FCC’s analysis of ILEC duties 
under that subsection does not create such an obligation either.  

(04-0371, at 78).  Both SBC and Staff point out that the interconnection obligation under 
Section 251(c)(2) extends only to the physical linking of networks;  it does not obligate 
an ILEC to provide facilities to connect the networks.  In other words, the only obligation 
in Section 251(c)(2) is to provide “interconnection,” namely, the “linking of two networks 
for the mutual exchange of traffic.  This term does not include the transport and 
termination of traffic,”  47 C.F.R. § 51.5.  MCI’s position has no support in the language 
of Section 251(c)(2) or in the FCC’s rules and has been explicitly repudiated by this 
Commission.  MCI’s proposed language for Section 4.3.1 should be rejected. 
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c) Staff’s Position 

The Staff recommends that the Commission decide this issue in favor of SBC, 
but with one caveat. Staff contends that, contrary to SBC’s contentions in preliminary 
statements and inherent in the way it frames the issues, the Commission’s authority to 
arbitrate issues under Section 252 is not limited to disputes regarding UNEs under 
Section 251(c)(3).  A state Commission’s jurisdiction as arbitrator is not limited by 
Section 251(b) and (c); thus, where the parties have voluntarily included in negotiations 
issues other than those duties required of an ILEC by Section 251(b) and (c), those 
issues are subject to compulsory arbitration under Section 252(b)(1). See Coserv v. 
Southwestern Bell, 350 F.3d 482, 487; (5th Cir. 2003) (emphasis added). Accordingly, 
Staff is confident the Commission has the authority to decide this matter.    

On the merits of the issue, Staff recommends that the Commission reject MCI’s 
language in NIM Appendix 4.3.1.  MCI proposes language for NIM Appendix 4.3.1 
(under NIM 17) would require SBC to provide interconnection facilities and do so at 
TELRIC-based rates.  In Staff’s opinion, SBC is not required by Section 251(c)(2) to 
provide MCI interconnection facilities.  Similarly, Staff does not believe that SBC is 
obligated to provide interconnection facilities (as dedicated transport UNEs) at TELRIC-
based rates under Section 251(c)(3) and 252(d), pursuant to the FCC’s TRO, ¶¶358-68, 
and the USTA II decision.  (U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 573 et seq. (D.C. 
Cir. 2004).)  Therefore, Staff recommends that the Commission reject MCI’s proposed 
language.  

d) Commission Analysis and Conclusions 

NIM 17 addresses whether MCI is entitled to purchase interconnection (entrance) 
facilities from SBC at TELRIC prices. MCI contends that it is entitled to interconnection 
facilities at TELRIC rates.  We disagree.  As Staff notes, as a result of the TRO, SBC is 
not obligated to provide interconnection facilities (as dedicated transport UNEs) at 
TELRIC-based rates under Sections 251(c)(3) and 252(d).  Nor is SBC required to 
provide interconnection facilities under Section 251(c)(2), at TELRIC prices.  Therefore, 
we reject MCI’s proposed language.  

15. NIM 18  

MCI: Should SBC be permitted to limit methods of interconnection? 

SBC: 18a. Should MCI be required to interconnect on SBC’s network?  

18b. Should the Fiber Meet Design option selected be mutually agreeable to both 
Parties?  

a) MCI’s Position 

See MCI’s position on issue NIM 16.   
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b) SBC’s Position 

NIM Issue 18 is fully addressed in NIM Issue 16. 

c) Staff’s Position 

The questions presented in this issue are all related to the Fiber Meet Point 
Interconnection arrangement.  The Staff’s recommendations for NIM 18 are thus the 
same as those for NIM 16. 

d) Commission Analysis and Conclusions 

The Commission adopts SBC’s proposed language for the same reasons set 
forth in its conclusion to NIM Issue 16. 

16. NIM 19 

MCI: If MCI provides SBC with the jurisdictional factors required to rate traffic, 
should MCI be permitted to combine InterLATA traffic on the same trunk groups that 
carry Local and IntraLATA traffic? 

SBC:  What is the proper routing, treatment and compensation for interexchange 
traffic that terminates on a Party’s circuit switch, including traffic routed or 
transported in whole or part using Internet Protocol? 

Should the agreement include procedures for handling interexchange circuit-
switched traffic that is delivered over Local Interconnection Trunk Groups so that 
the terminating party may receive proper compensation? 

What  is the proper routing, treatment and compensation for traffic originated on 
customer premises equipment of the end user who originated and/or dialed a call 
in the Internet Protocol format and transmitted to the switch of a provider of voice 
communication applications or services when such switch utilizes Internet 
Protocol? 

a) MCI’s Position 

MCI proposes to include section 7.1.1 and 7.1.1.1, which explicitly provide that 
MCI is permitted to carry local, intraLATA and interLATA traffic on the same trunk group 
provided such combination of traffic is not for the purpose of avoiding access charges.  
This relates to Issues NIM 5 and 12.  It will be more efficient for MCI to use one set of 
trunks rather than two to carry its interconnection traffic.  The efficiencies that result 
from the use of trunks to carry two-way versus one-way traffic also would result if the 
interconnecting carriers were to combine multiple types of traffic on the same trunk 
group.  In other words, MCI’s proposal to combine traffic on the same trunk group 
reduces the number of switch ports needed, thus conserving network resources.   
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SBC’s proposal disregards these efficiencies.  Under SBC’s proposal, MCI would 
have to maintain separate trunks to carry interLATA traffic and intraLATA traffic.  If MCI 
included all of the traffic on a single trunk group, the trunk group would no longer be 
considered to be a local interconnection trunk group subject to many of the provisions of 
the ICA.   

There is nothing in the Telecommunications Act or FCC rules that requires MCI 
to segregate its traffic on different trunks.  To the contrary, the FCC has made clear its 
general view that carriers should not be forced to use two separate trunk groups when 
one will suffice.  Indeed, in the context of its discussion of commingling, the FCC 
recognized the efficiencies of using a single set of facilities, explaining that “the 
commingling restriction puts competitive LECs at an unreasonable competitive 
disadvantage by forcing them either to operate two functionally equivalent networks – 
one network dedicated to local services and one dedicated to long distance and other 
services – or to choose between using UNEs and using more expensive special access 
services to serve their customers.”  TRO ¶ 581.   

In the Commission’s AT&T arbitration (Docket 03-0239), the Commission stated: 

Although the Commission may agree with AT&T in principle that 
combining traffic on Feature Group D trunks is more efficient, AT&T's 
proposal is incomplete.  

From the context of the Commission’s discussion, it appeared to have been 
concerned that AT&T’s proposal complicated SBC’s intercarrier billing due to the 
different rates SBC charges for various types of traffic that would all be passed over the 
combined Feature Group D interconnection trunks.  While it is true that allowing traffic to 
be combined on the same trunk groups adds additional complexity to SBC’s intercarrier 
billing, there is a significant question as to the extent of that additional complexity and 
the costs of that additional complexity weighed against the benefits of the trunking 
efficiencies that MCI and others, including SBC, would enjoy as a result of combining 
traffic.   

CLECs would not be the only ones to benefit from MCI’s proposals.  Allowing the 
use of combined trunk groups, which results in a more efficient use of trunking capacity, 
would ameliorate the trunk exhaustion complaints SBC has articulated in this 
proceeding.  It also would address SBC’s complaints that MCI’s trunks currently are 
underutilized.  Permitting MCI and other CLECs to combine traffic also would spur 
innovation.  Thus, consumers would benefit as would all participants in Illinois’ 
developing telecommunications market. 

Further, as indicated above, the “additional complexity” about which SBC 
complains has never been defined.  Nonetheless, it is a resolvable issue, 
notwithstanding SBC’s contention that reliance on usage factors applied to the 
aggregate traffic would lead to “unacceptably imprecise” billing.  MCI already has 
agreed to provide SBC with jurisdictional use factors or, alternatively, actual 
measurements of jurisdictional traffic in accordance with the provisions of the 
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Reciprocal Compensation Appendix.  The terms and conditions pertaining to information 
exchanged for billing purposes; terms and conditions that are set out in that Appendix 
contain agreed to language in Section 3.2 that obligates both parties to provide Calling 
Party Number “when including such information is technically feasible.”  The agreed to 
language in that section further states: 

If either Party identifies improper incorrect or fraudulent use of local 
exchange services (including, but not limited to PRI, ISDN, and/or Smart 
Trunks) or identifies stripped, altered, modified, added, deleted, changed 
and/or incorrectly assigned CPN, the Parties agree to cooperate with one 
another to investigate and take corrective action.  

With this agreed language, MCI has committed both to providing Calling Party 
Number information on every call where “such information is technically feasible” and to 
cooperating fully with any necessary investigation as to any instances where CPN 
appears questionable.  SBC will be provided CPN on every call where it is technically 
feasible.  Further, MCI is willing to work with SBC, in good faith, to develop other 
possible procedures to address potential billing issues. 

Because MCI, SBC and others would enjoy substantial trunking efficiencies and 
because tandem exhaust and potential trunk underutilization would be ameliorated, the 
Commission should adopt MCI’s proposals.  SBC’s objections to MCI’s use of combined 
traffic on interconnection trunk groups should be rejected for all of the reasons 
discussed, not the least of which is the fact that SBC’s concerns regarding tandem 
exhaust (NIM 15) and allegations of trunk underutilization (NIM 28) fly in the face of 
SBC’s objection to MCI’s proposal to combine traffic and increase traffic on the 
interconnection trunk groups. 

Finally, MCI believes that the VoIP-related issue is not appropriately dealt with in 
the context of this bilateral arbitration because VoIP is the subject of another proceeding 
presently before the FCC.  The Commission should take no action in this proceeding on 
any VoIP issues.  When the FCC reaches a decision in the other proceeding, the parties 
may invoke change of law provisions to bring this agreement into conformance with the 
FCC’s decision in that other proceeding.   

b) SBC’s Position 

MCI sends different types of traffic to SBC for which SBC generally charges two 
different rates:  “access” traffic is billed at tariffed access rates; “251(b)(5)” traffic is 
billed at reciprocal compensation rates.  NIM Issue 19 raises the question whether MCI, 
like all other CLECs, should continue to send these two types of traffic to SBC over 
separate trunk groups.  MCI proposes language in Section 7.1.1 and 7.1.1.1 that would 
permit it to combine local/intraLATA toll traffic with interexchange “access” traffic on a 
single trunk group.  MCI’s proposal would also give MCI administrative control (e.g. 
determination of trunk size) of this combined two-way trunk group.  This would give it 
the ability to determine the size of the trunk group, in express contravention in the 
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agreed-upon language in Section 17 where the parties have agreed upon “design 
blocking objectives” for various trunk group types.   

SBC opposes this language and requests the Commission to follow its long-
established precedent requiring carriers to establish separate trunk groups for 
jurisdictionally distinct traffic.  Nothing has changed since the last time the Commission 
visited this issue in the AT&T Arbitration (03-0329, at 151-154).  The Commission 
rejected AT&T’s attempt to combine all traffic on a single trunk group in that matter, and 
it should reach the same conclusion here.  There is nothing new about the requirement 
that local/interLATA toll traffic be delivered on a trunk group that is separate from 
access traffic.  This is a well-established principle beginning even before the 
Commission’s decision in Docket No. 96-0404 dated August 4, 1997, where the 
Commission held it would not be reasonable for Sprint to deliver all its traffic over one 
trunk group and then ask SBC to bill it based upon percentage factors developed 
between the parties. 

Separate trunking is needed for the accurate tracking and billing of traffic 
exchanged between the carriers because it permits SBC to distinguish between access 
traffic and Section 251(b)(5) traffic.  This issue has received heightened attention due to 
recent gaming among carriers in the industry to avoid access charges by the improper 
routing of access traffic over local interconnection trunk groups to take advantage of the 
lower reciprocal compensation rates. 

Moreover, MCI has already agreed to the principle embedded in this proposal.  In 
Sections 9.1 and 9.2, MCI and SBC have agreed to language that requires the 
segregation of local/intraLATA from access traffic for meet point trunking.  Section 9.1 
provides that: 

IXC-carried intraLATA and interLATA toll traffic shall be transported 
between MCI’s Central Office and SBC’ Access Tandem over a “Meet 
Point” Trunk Group separate from Local and IntraLATA Toll Section 
251(b)(5)/IntraLATA Traffic. 

While there remains a disagreement over the term that should be used to 
describe “Section 251(b)(5) traffic,” that dispute does not detract from the fact that MCI 
has already agreed that separate trunk groups should be established for different types 
of traffic, at least in the area of meet point trunking.  The same principle should apply to 
all trunking under the ICA. 

MCI’s arguments boil down to two assertions.  First, MCI argues that reciprocal 
compensation and access charges should be “equalized” so that SBC has no need to 
distinguish “access” traffic from “Section 251(b)(5)” traffic.  Staff observes that this issue 
is well outside the scope of the arbitration and requires no further discussion.  Second, 
MCI claims that SBC can adequately bill traffic based upon “jurisdictional factors,” a 
position that this Commission has consistently rejected.  SBC concurs with Staff’s 
analysis of these issues.   
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For the foregoing reasons, the Commission should adopt SBC’s language that 
preserves the status quo in Illinois in which local/intraLATA toll traffic is placed on trunk 
groups separate from access traffic, including SBC’s proposed language for Sections 
1.10 and 7.1. 

c) Staff’s Position 

Staff recommends that the Commission adopt SBC’s proposal requiring 
jurisdictional (i.e., separate) trunking, consistent with the AT&T Arbitration Decision, 
requiring IXC-carried traffic (IntraLATA or InterLATA) to be carried on a different set of 
trunk groups, not on the “Local Interconnection Trunk Groups” as defined in NIM 5 
above. (See AT&T Arbitration Decision at 151-54.)  Staff also avers that there is no 
evidence that the benefits of combined trunking, if any, outweigh the costs associated 
with the extra complexity in SBC’s billing.  Furthermore, there is insufficient evidence 
indicating the extent of the costs, required to modify SBC’s billing system to 
accommodate combined trunking.  Similarly, MCI does not indicate who will bear the 
costs of developing the necessary procedures or modifications to SBC’s existing billing 
systems.  In Staff’s view, MCI simply does not propose any workable solutions for the 
“extra complexity” caused by combined trunking.  MCI’s promise to make a good-faith 
effort to work with SBC in developing procedures to deal with potential problems in 
billing issues is not equivalent to proposing a procedure that is likely to perform well in 
producing accurate measurements of jurisdictional traffic.  There appears to be no 
reason for the Commission to depart from the AT&T Arbitration Decision.  

d) Commission Analysis and Conclusions 

NIM Issue 19 addresses whether separate trunking should be required for IXC-
carried traffic.  Specifically, NIM Issue 19 deals with whether IXC–carried traffic should 
be carried on the same trunk groups as Section 251(b)(5), ISP-bound and IntraLATA 
traffic carried by MCI or SBC on behalf of their respective end user customers.   

SBC contends that MCI should not be permitted to carry IXC traffic over the 
same trunk groups as Section 251(b)(5), ISP-bound and IntraLATA toll traffic, which is 
delivered by SBC or MCI on behalf of their respective end user customers.  The 
Commission finds that CLECs must use separate trunks or trunk groups to carry IXC 
traffic.  See AT&T Arbitration, 03-0239, at 151-154.   Different traffic types currently are 
subject to different inter-carrier compensation regimes – and thus rates.  Accurate 
tracking and billing of traffic exchanged between parties is important to ensure the 
terminating party receives appropriate compensation for terminating traffic. 

MCI has not persuaded the Commission to alter its previous decision on 
separate trunking.  It failed to substantiate its claim of significant efficiency gains from 
combined trunking.  It also failed to substantiate its claim that SBC’s proposal is 
inconsistent with its concerns over MCI’s trunk underutilization.  Furthermore, as Staff 
notes, MCI failed to establish that the benefits of combined trunking, if any, outweigh the 
costs associated with the extra complexity in SBC’s billing, or the extent of those costs.  
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The Commission also views MCI’s promise to make a good-faith effort to develop 
procedures for potential billing problems to be insufficient.   

17. NIM 20 

MCI:  For two-way interconnection trunks, should the parties apportion costs by 
applying a “Relative Use Factor”? 

SBC:  Except when the CLEC selects an expensive form of interconnection, 
should each party be financially responsible for  the facilities on its side of the 
POI? 

a) MCI’s Position 

The parties should apportion costs for two-way interconnection trunks by 
applying a “Relative Use Factor” (“RUF”), a factor that allocates the costs of the trunks 
based upon the minutes each Party uses them.  In the First Report and Order, the FCC 
made clear that originating carriers must shoulder the burden of transporting the traffic 
originating on their network by their customers, stating that where such trunks are two-
way, an “interconnecting carrier shall pay the providing carrier a rate that reflects only 
the proportion of the trunk capacity that the interconnecting carrier uses to send the 
terminating traffic to the providing carrier.”  (See Implementation of the Local 
Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98 at 
¶ 1062.)  MCI asserts that its proposal to pay based on each Party’s use of shared 
trunks is the only proposal that is consistent with the FCC’s First Report and Order. 

b) SBC’s Position 

MCI proposes a brand-new intercarrier compensation charge which it calls the 
“relative use factor” or “RUF.”  There is no precedent or justification for this charge and 
it should be rejected.  A typical method of interconnection is for each party to provide its 
own facility (e.g., a DS1 or DS3) to a POI, after which each party provisions a two-way 
trunk group in the switch on its side of the network.  MCI’s proposal does not focus on 
the physical interconnection facility --it agrees that each party is responsible to provide 
facilities on its side of the POI.  Rather, MCI suggests that the cost of providing the trunk 
ports should be allocated among the parties based on “relative use” so that the party 
that receives the most traffic would be able to bill the originating party for a portion of its 
trunk (i.e., switch port) costs. 

Each carrier must provision a “trunk” on its switch to establish an end-to-end call 
path.  If just one carrier does so, no call path is created and no call can complete.  
Therefore, trunk provisioning is always equivalent between the carriers and there is no 
reason why one carrier ought to charge the other.  

Also,  MCI’s intent appears to be the creation of a new revenue stream by 
allowing the carrier that is on the receiving end of more traffic to charge the originating 
carrier.  Since MCI receives more traffic from SBC than it originates due to high ISP-
bound traffic, the effect of this scheme would be to allow MCI to charge SBC for MCI’s 
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trunks.  MCI already assesses a reciprocal compensation charge that recovers 
“transport and termination” on its network, and which includes the cost of trunk port 
usage.  This attempt to impose another charge for use of its trunk ports is merely an 
attempt at double recovery.  Finally, nothing would prevent MCI from installing more 
trunks than needed, and then charging for those trunks whether or not they are 
efficiently utilized. MCI’s novel attempt to garner additional revenues should be rejected. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

The Commission finds that MCI’s proposed “relative use factor” (“RUF”) is a 
novel approach that would depart from the well-established methodology of 
apportioning the costs to LECs for facilities on their side of the POI.    The Commission 
also shares SBC’s concern that the RUF would create opportunities for double recovery 
and arbitrage.  SBC explained that nothing would limit MCI from over-building capacity 
and charging for all of it, whether or not it is needed.  MCI did not refute that contention.  
Nor does MCI counter SBC’s claim that MCI already recovers its cost as an embedded 
component of reciprocal compensation.  Accordingly, the Commission rejects MCI’s 
proposed RUF. 

18. NIM 21 

MCI: Under what circumstances, if any, should MCI be required to establish 
meet-point trunking to every SBC access tandem in a given LATA? 

SBC: Should MCI be required to establish a Meet Point Trunk Group to each 
SBC-13 STATE Local/Access or Access tandem switch where MCI has homed 
it’s NXX codes? 

a) MCI’s Position 

The Commission should reject SBC’s proposed language.  * * * *  

b) SBC’s Position 

SBC is satisfied with the agreed-upon language on this issue as it exists and 
therefore withdraws its proposed language for NIM section 9.4.  This issue no longer 
need be addressed by the Commission. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  
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d) Commission Analysis and Conclusions 

With the withdrawal of SBC’s proposed language, this issue is resolved.   

19. NIM 22 

MCI: Does SBC’s provision regarding the use of NXX codes have any application 
in a section establishing meet-point trunking arrangements? 

SBC: Should each party be required to bear the cost of transporting FX traffic for 
their end users? 

a) MCI’s Position 

SBC’s provision regarding the use of NXX codes has no application in a section 
establishing meet-point trunking arrangements.  SBC’s attempts to dictate MCI’s 
network architecture should be rejected.  Without the language proposed by SBC, MCI 
still will be responsible for the carriage of any FX traffic to its end-user customers from 
its side of the POI.  How MCI deploys its network, designs its products, and assigns its 
NXXs is of no consequence to SBC.  Neither SBC’s revenues nor its costs change if 
MCI’s customers are or are not actually located in the exchange in which an NPA-NXX 
is rated.  Any costs incurred to transport a call to a distant local calling area from the 
dialing party are incurred by the carrier providing the service to the called party.   There 
are no incremental costs to SBC to haul this traffic to the POI where they haul all local 
traffic under this Agreement.   

b) SBC’s Position 

There is a class of calls for which it is particularly appropriate that MCI bear the 
expense of transporting outside a local calling area.  These are “Foreign Exchange” or 
“FX” calls, which are dialed as local calls but are really toll calls directed to a party 
outside the local calling area.  SBC does not (and cannot) charge its own customers for 
these calls, and so it would bear the entire expense of the transport facilities the calls 
employ if it is not permitted to charge MCI.  In Section 9.5, SBC requests that MCI be 
“solely responsible to transport traffic between its foreign exchange service customer” 
and the location where the call originates.   

MCI has at least fourteen POIs dispersed throughout the Chicago LATA.  If this 
were simply a matter of physical interconnection, MCI would instruct SBC to deliver 
traffic to MCI at the POI closest to the point of origination.  Instead, SBC must transport 
traffic further away than the nearest POI.  This cannot be explained by any requirement 
of the physical interconnection arrangement, but rather, according to SBC, that MCI 
prefers “free” transport.  SBC’s proposal is consistent with the well established rule that 
the party causing the cost should pay.  The most efficient allocation of economic 
resources can only occur when users of a service pay for it. 

SBC is not asking MCI to provide all of its own transport, just that in excess of 15 
miles—the distance that SBC would provide for truly local calling.  And SBC is not 
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attempting to dictate any particular network configuration for MCI and not asking that 
MCI make any changes in its retail service.   

SBC disagrees with Staff that SBC’s concerns regarding the delivery of this toll 
traffic would be “alleviated” if SBC prevails on NIM Issue 15.  According to SBC, NIM 
Issue 15 concerns only the provision of trunking – not the transport facilities that are at 
issue here.  In order to address SBC’s concerns, MCI should provide its own transport 
or should pay SBC to provide transport for FX calls carried on SBC’s network in excess 
of 15 miles. 

c) Staff’s Position 

The Staff recommends that the Commission reject MCI’s position and require 
parties to incorporate provisions regarding FX (Virtual NXX) services as arbitrated in 
this proceeding. While the emergence of local competition raises questions about 
jurisdictional distinction of traffic, this proceeding is not the appropriate platform to 
decide whether to abolish jurisdictional distinction of traffic.  

Staff also notes that, for FX services, the calling party pays the local call charge, 
and the called party pays the toll service charge.  Therefore, Staff takes the view that 
FX traffic is a special type of service, which cannot be simply classified as local or toll 
services.  In several arbitrations, the Commission has permitted carriers to establish 
interconnection regimes in which such calls are given special treatment.  (See, e.g., 
AT&T Arbitration Decision at 123; Global NAPs Illinois, Inc.: Petition for Arbitration 
pursuant to Section 252(b) of the Telecommunications Act of 1996 to establish an 
interconnection agreement with Verizon North, Inc., f/k/a GTE North Incorporated and 
Verizon South, Inc., f/k/a GTE South Incorporated, 02-0253, Order on Rehearing (Nov. 
7, 2002) at 17; Level 3 Communications, Inc.: Petition for Arbitration Pursuant to 
Section 252 (b) of the Telecommunications Act of 1996 to Establish an Interconnection 
Agreement with Illinois Bell Telephone Company d/b/a Ameritech Illinois, 00-0332, 
Arbitration Decision (Aug. 30, 2000) at 6-10.)  In these arrangements, Staff observes, 
FX traffic is neither treated as local traffic, which is subject to reciprocal compensation, 
nor as toll traffic, which is subject to an access charge.  Instead, FX traffic is subject to 
bill-and-keep intercarrier compensation regime, in which neither party is allowed to 
collect intercarrier payment from the other.  

If the Commission is inclined to reconsider the past rulings, then the Staff 
recommends that this be done in a separate, industry-wide proceeding where all 
telecommunications carriers and interested parties can participate.  Until such time as 
this occurs, Staff recommends that the Commission not depart from its consistent past 
rulings on this issue and require SBC and MCI to exchange FX (or virtual NXX) traffic 
on a bill-and-keep basis. 

Finally, Staff asserts that SBC’s concerns regarding delivering toll traffic without 
appropriate compensation would be alleviated if the Commission adopt Staff’s 
recommendation under NIM 15.  Under Staff’s proposal for NIM 15, MCI is required to 
establish direct trunk groups to end office or tandem office if traffic between that office 
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and MCI’s network exceeds the trigger level of DS-1 during busy hour for consecutive 
three months.  Thus, MCI would be required to provide trunk groups for transporting the 
virtual NXX traffic back to its virtual NXX (or FX) customer.  

d) Commission Analysis and Conclusions 

The question at issue in NIM 22 is whether MCI is responsible for transporting FX 
traffic from the geographic area assigned to such NPA-NXX to MCI’s FX service 
subscribers.  SBC takes the position that MCI should be responsible for transporting FX 
traffic from the geographic area assigned to such NPA-NXX to MCI’s FX service 
subscriber.  MCI opposes SBC’s language.  MCI appears to argue that it should not be 
responsible for transporting FX traffic from the “homing” geographic area to its FX 
service subscribers because SBC’s revenues and costs do not change based upon 
whether MCI’s customers are actually located in the exchange in which an NPA-NXX is 
rated or not.  If MCI’s customer is located in the same exchange, however, traffic will 
then be subject to reciprocal compensation, not the intercarrier compensation regime for 
FX traffic. 

Staff contends that FX traffic cannot be simply classified as local or toll traffic.  
FX traffic bears the characteristics of both toll and local traffic.  It originates from and 
terminates to different local calling areas. It is local only from the caller’s perspective, 
but not from any other standpoints.  FX traffic also differs from standard calls in that FX 
service providers traditionally collect payments from the calling party at the price of a 
local call, and from the FX services subscribers for toll traffic transport.  (See Level 3 
Arbitration Decision, 00-0332, at 8-10).  

FX traffic is subject to the bill-and-keep regime.  Therefore, treatment of FX traffic 
as local traffic, which is subject to reciprocal compensation, or toll traffic, which is 
subject to  access charges, is inapplicable.  (See AT&T Arbitration, 03-0239 at 120, 
123-24.)  Furthermore, each party is responsible for transporting traffic from its end user 
customers to the POI(s).  (Id. at 34.)  The Commission follows its previous 
determination, and therefore rejects SBC’s proposed language that would hold MCI 
responsible for transporting FX traffic from the “homing” geographic area to MCI’s FX 
services subscribers.  

20. NIM 24 

MCI:  Should facilities used for 911 interconnection be priced at TELRIC rates? 

SBC: Should a non 251/252 facility such as 911 interconnection trunk groups be 
negotiated separately? 

a) MCI’s Position 

The facilities – or more accurately, the trunk groups – provided by SBC to MCI 
for purposes of interconnecting with the SBC Selective Router should be priced at 
TELRIC rates.  MCI is entitled to lease transport at TELRIC rates for the purpose of 
interconnection because the section 252(d)(1) pricing standard is the same for facilities 
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used for interconnection, as for UNEs.  In the First Report and Order (¶ 690), the FCC 
made clear that the TELRIC methodology is used both for “setting prices of 
interconnection and access to unbundled network elements.”  Thus, regardless of 
whether MCI is leasing transport facilities as a UNE, it is entitled to lease them at 
TELRIC rates if it is using them for interconnection.   State law provides further support 
to the extent transport is used for interconnection to provide local exchange and 
exchange access telecommunications services.  Section 13-801(g) states, 
“Interconnection . . . shall be provided by the incumbent local exchange carrier to 
requesting telecommunications carriers at cost based rates.”   

The question of whether certain facilities are “entrance facilities” has nothing to 
do with the interconnection obligations that are at issue here, but rather involve facilities 
that ILECs have typically provided to link with the networks of interexchange carriers.  
The trunks that SBC provides for purpose of terminating traffic to its 911 selective router 
are trunks provided to MCI pursuant to SBC’s interconnection obligations under the 
Federal Telecommunications Act, and are thus in no way related to the discussion of 
“entrance facilities” provided to IXCs.  MCI’s use of such trunks is for the purpose of 
providing local telecommunications services.   

b) SBC’s Position 

This issue is the same as NIM Issue 17.  The transport at issue here connects 
MCI’s switch to the Selective Router in the 911 tandem office, which in turn connects 
MCI’s end users to the public safety answering points that respond to 911 calls.  MCI’s 
argument that these are “interconnection” facilities under Section 251(c)(2) is the same 
argument MCI advances to avoid the TRO’s  ruling on entrance facilities in NIM Issue 17 
(where MCI argues that entrance facilities are ”interconnection” priced at TELRIC).  MCI 
is wrong for all of the reasons SBC explains in Issue 17, the most prominent of which is 
the Commission’s recent ruling in the XO Arbitration (04-0371, at 78).  There, the 
Commission rejected XO’s argument that Section 251(c)(2) allows a CLEC to purchase 
at TELRIC rates any facility used for interconnection. 

c) Staff’s Position 

Issue NIM 24 appears to the Staff to be quite similar to NIM 17, and subject to 
the same analysis.  Staff sees SBC to contend that 911 interconnection facilities need 
not be offered at TELRIC-based rates, and MCI to argue that it is entitled to lease (or 
purchase) 911 interconnection facilities from SBC at TELRIC–based rates.  Staff 
observes that Section 251(c)(2) imposes on SBC the duty to provide interconnection to 
SBC’s network, but not to require SBC to provide interconnection facilities. 47 U.S.C 
§251(c)(2)-(3). As the FCC has made abundantly clear, Section 251(c)(2) 
interconnection, the physical linking of two networks, does not include the transport and 
termination facilities.  Moreover, as Staff noted in its analysis of Issue NIM 17, 
interconnection facilities, facilities used by competing carriers to connect SBC’s network 
to its own wire centers or switches, are entrance facilities.  The FCC, in its Triennial 
Review Order, excluded entrance (or interconnection) facilities from the definition of 
dedicated transport facilities. Triennial Review Order, ¶366, n. 1116, In other words, 
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Staff argues, pursuant to the TRO, and USTA II, SBC is not required to offer 
interconnection facilities to MCI at TELRIC-based prices under Section 251(c)(3).  
Therefore, consistent with its position on NIM 17, Staff recommends that the 
Commission reject MCI’s language and adopt SBC’s, i.e., that SBC is not required to 
provide 911 interconnection at TELRIC-based prices to MCI.  

d) Commission Analysis and Conclusions 

The Commission concurs that Issue NIM 17 is similar to NIM 24.  Issue 24 deals 
with whether MCI may purchase facilities used to connect MCI’s network to SBC’s 911 
Selective Router at TELRIC prices.  SBC contends, and Staff concurs, that SBC has no 
obligation to provide MCI 911 interconnection facilities at TELRIC prices under Section 
251(c)(2) or Section 251(c)(3).  MCI argues that trunk groups connecting MCI’s network 
to SBC’s 911 Selective Router  a switch-like device that routes 911 calls to the proper 
public safety answering point (PSAP)  should be leased to MCI at TELRIC prices.  

The Commission agrees with Staff that facilities used to connect MCI’s network 
to SBC’s 911 Selective Router are entrance (or interconnection) facilities.  Pursuant to 
the TRO and USTA II, SBC no longer is required to provide entrance facilities to MCI at 
TELRIC prices.  The Commission also agrees that interconnection is different from 
interconnection facilities.  Under Section 251(c)(2), SBC is obligated to provide 
interconnection at TELRIC prices, but not interconnection (or entrance) facilities.  
Similar to NIM 17, therefore, MCI’s proposed language is rejected.  

21. NIM 25 

What should the point of interconnection for 911 be? 

a) MCI’s Position 

MCI should be allowed to interconnect for 911 at any technically feasible point.  
MCI’s proposed section 10.7 states that MCI’s point of interconnection for 911 service 
“can be at the SBC Central Office, a Collocation point, or via a facility provisioned 
directly to the SBC 911 Selective Router.”  SBC, in contrast, states that the point of 
interconnection “shall be at the SBC 911 Selective Router.”  As in other instances, there 
is no legal justification for SBC to limit MCI to interconnection at the point it proposes.  
Under section 251(c)(2)(B), SBC is obligated to provide interconnection at any 
technically feasible point.  State law imposes the same requirement on SBC.  220 ILCS 
5/13-801(b). 

The parties usually have interconnected for purposes of 911 at MCI’s 
collocations, with SBC establishing trunks back to the selective router.  They have rarely 
interconnected at the 911 Selective Router, which is the point of interconnection SBC 
now proposes to make mandatory.  MCI’s existing interconnections with SBC in the 
Chicago metropolitan area are, in the majority of instances, at the point of the MCI 
collocation in the SBC end office, not the location of the SBC 911 selective router.  
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Thus, in the majority of instances, SBC is responsible for the trunking, over its existing 
interoffice network facilities, from the POI to its 911 selective router. 

The Commission should adopt MCI’s proposals because it is consistent with 
MCI’s rights and the parties’ past practice.  Moreover, SBC’s approach would have the 
effect of making MCI responsible for transmission facilities to a specific point in SBC’s 
network – the location of the 911 selective router.  Allowing SBC to require that MCI 
establish a collocation at that point would constitute a shift from current interconnection 
methods. 

b) SBC’s Position 

This issue concerns the location of the point of interconnection for 911 traffic.  
This is one aspect of the issue presented in NIM Issue 13, and for all the reasons set 
forth there, the Commission should find that MCI is responsible for transporting 911 
traffic to the Selective Router in the 911 tandem office, rather than handing it off to SBC 
at some intermediate location.  In NIM Issue 13, SBC explained two critical facts.  First,  
MCI has already agreed to provide trunking and facilities directly to the Selective Router 
in Section 10.2.  Since MCI has already agreed to provide and pay for the facilities to 
the Selective Router it cannot be allowed to evade that responsibility by the language it 
proposes in Section 10.7.   

Second, 911 traffic is different than ordinary voice traffic exchanged between 
MCI and SBC.  SBC does not charge MCI for transport and termination (i.e. reciprocal 
compensation) of 911 traffic, so SBC is not otherwise compensated for providing the 
transport MCI seeks.  Moreover, the 911 transport facilities in question are used by MCI 
exclusively to provide 911 capability to its own end users.  SBC should not be required 
to provide free transport to assist MCI in providing basic telecommunications 
capabilities to its own end users. Accordingly, the Commission should adopt SBC’s 
proposal for Section 10.7. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

This issue concerns the location of the point of interconnection for 911 traffic.  
This is one aspect of the issue presented in Issue NIM 13, and for all the reasons set 
forth there, the Commission finds that MCI is responsible for transporting 911 traffic to 
the Selective Router in the 911 tandem office, rather than handing it off to SBC at some 
intermediate location.   

MCI has already agreed to provide trunking and facilities directly to the Selective 
Router in Section 10.2.  Since MCI has already agreed to provide and pay for the 
facilities to the Selective Router, the language of Section 10.7 should be consistent.  
Also, SBC does not charge MCI for transport and termination (i.e. reciprocal 
compensation) of 911 traffic, so SBC is not otherwise compensated for providing the 
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transport MCI seeks.  Moreover, the 911 transport facilities in question are used by MCI 
exclusively to provide 911 capability to its own end users.  Accordingly, the Commission 
adopts SBC’s proposal for Section 10.7. 

22. NIM 26 

What terms and conditions should apply for inward operator assistance 
interconnection? 

a) MCI’s Position 

MCI believes the parties should continue their current practice for the routing of 
inward operator assistance calls.  MCI proposes language specifying use of that 
practice, while SBC wants to make that practice subject to an as-yet unspecified 
agreement.  MCI’s proposed language simply seeks to preserve the existing 
arrangements previously negotiated between MCI and the SBC’s implementation team.  
The parties have been living under that provision since it went into effect and have been 
routing calls in accordance with that provision.  There is simply no reason to change, 
much less to leave open ended the requirements for routing of inward operator 
assistance calls. 

b) SBC’s Position 

OS/DA Inward Trunk Groups are voice connections between operator service 
platforms.  These connections are established between companies that each provide 
their own operator services, and they allow operators for one carrier to hand off calls to 
operators of the other carrier.  The question here is whether the ICA should designate 
the IXC Point of Presence (“POP”) as the point at which each party hands off calls 
requiring inward operator assistance, as MCI proposes.  SBC asserts that it should not.   

If MCI (acting in its capacity as a CLEC) wishes to use the POP established by  
the interexchange (“IXC”) operations of its business, this would  be acceptable to SBC 
as long as the assets of the CLEC and its IXC remain separately identifiable to SBC so 
that SBC can continue to maintain separate compensation arrangements between 
them.  If, however, MCI is attempting to use the POP of MCI (acting as an IXC) as the 
end point for transport facilities that are used to reach SBC OS/DA switches, this is not 
appropriate.  SBC has no responsibility to provide transport for free so that an MCI 
operator can reach the OS/DA operator of SBC. 

Moreover, MCI’s proposed language is not reciprocal.  It provides that MCI “may” 
route calls to the designated IXC POP, but requires that SBC “shall” route calls to the 
designated IXC POP.  SBC’s language is preferable because it permits the parties to 
mutually agree upon the manner in which they will route these calls.  Any disagreement 
can be resolved through the dispute resolution provisions of the ICA.  For these 
reasons, the Commission should adopt SBC’s language for Section 12.2.1 and should 
reject all language for Sections 12.2.2. 
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c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

In light of SBC’s complaint that MCI’s language is not reciprocal and MCI’s 
complaint that SBC seeks a separate agreement that remains undefined, it is apparent 
to the Commission that meaningful negotiation has not occurred yet on this issue.   
SBC’s proposed language appears to allow the parties to negotiate for the appropriate 
method of routing inward operator assistance calls. Therefore, the Commission directs 
SBC and MCI to include SBC’s proposed language in the ICA.  The parties, however, 
may include in the ICA substitute language subsequently negotiated pursuant to this 
determination.   

23. NIM 28 

For trunk blocking and/or utilization, what is the appropriate methodology for 
measuring trunk traffic? 

a) MCI’s Position 

Sections 17 and 18 of the NIM Appendix relate to trunk sizing and how the 
parties should determine whether trunk groups need to be augmented or reduced.  The 
parties have agreed to much of the language, but they disagree on the methodology for 
determining trunk requirements.  In Section 17.1, MCI proposed that trunk forecasting 
requirements should be based on the weekly peak busy hour average.  SBC, on the 
other hand, proposed that trunk requirements should be based on the time consistent 
average busy season busy hour twenty (20) day averaged loads applied to industry 
standard Neal-Wilkinson Trunk Group Capacity algorithms (use Medium day-to-day 
Variation and 1.0 Peakedness factor until actual traffic data is available).  The 
disagreement here involves whether traffic analyses and forecasting methods that are 
appropriate for SBC should be extended to its CLEC customers.  They should not, as 
CLECs face very different circumstances than ILECs. 

A similar methodological issue exists in section 18.7.  That section sets forth the 
circumstances under which a trunk group that is underutilized may be resized at the 
request of either party.  The parties dispute concerns how the utilization of the trunks 
will be measured.  MCI proposes that underutilization be determined based on a weekly 
peak busy hour basis, the same methodology it proposed for trunk forecasts.  SBC 
proposes that underutilization be determined on a monthly average basis, rather than 
the time consistent busy season busy hour approach it proposed for trunk requirements 
in section 17.1, or the weekly peak busy hour approach proposed by MCI. 

The proper unit of analysis for forecasting is the “busy hour,” defined in Newton’s 
Telecom Dictionary (15th ed.) as the “hour of the day (or the week, or the month, or the 
year) during which a telephone system carries the most traffic.  […]  The ‘busy hour’ is 
perhaps the most important concept in traffic engineering – the science of figuring what 
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telephone switching and transmission capacities one needs.”  Trunks must be sized to 
accommodate traffic at the time the largest amount of traffic is flowing over the trunks.   

MCI proposes to determine the peak busy hour by assessing its traffic data for 
peak traffic demand on a weekly basis.  That is radically different from SBC’s 
methodology that relies on the “average busy season” rather than on recent data.  An 
“average busy season” method may be well suited for the characteristics of ILEC 
networks; MCI’s network, however, is characterized by rapidly changing network loads, 
and those dynamic conditions mean that MCI cannot utilize analytical methods that 
were developed for and applicable to the static environments in which SBC operated for 
many decades.  For MCI, the traffic in the past three months is generally likely to be 
higher than the traffic in even the busy season of the prior year (and far higher than the 
average busy season over a number of years).  Indeed, it might be hard for MCI even to 
identify a “busy season” given that traffic demand is generally increasing steadily.   

MCI has serious concerns that using SBC’s proposed methods would negatively 
impact its customers (present and future) by leading to significant blockage of calls.  If 
MCI customers encounter busy or blocked trunk conditions, MCI must rely on SBC for 
support in augmenting the trunking that supports our customers.  It usually takes 8 to 12 
weeks to accommodate trunking requests.  If traffic forecasts are too small because 
they are not based on recent data, it will be far more frequent that MCI needs to rapidly 
augment trunks, and SBC will not be able to accommodate MCI’s needs.   

In addition to the dispute between the parties as to how to determine the busy 
hour to be used for forecasting, there is a dispute over the statistical tables or 
algorithms that are used to determine trunk quantities once the “busy hour” is identified 
and the amount of traffic in the busy hour is known.  MCI’s systems are programmed to 
use the Erlang B statistical tables.  MCI uses the same Erlang B tables in forecasting 
traffic when deploying its own trunks as well as for forecasting traffic to be exchanged 
over interconnections with all other ILECs.  Despite this, SBC wants to specify in the 
ICA that MCI must use the Neal-Wilkinson Trunk Group Capacity algorithms for 
forecasting.  There is simply no reason to require MCI to use scarce capital to switch to 
a different system, particularly since the Erlang tables and Neal-Wilkinson algorithms 
will generally yield similar results.   

Furthermore, the validity of MCI’s forecasting methods lies in the fact that, when 
MCI’s analyses indicate trunk shortages, MCI’s traffic monitoring systems have verified 
that additional trunks are needed.  Mandating that MCI move from its existing – and 
proven – methods and systems to a system forced on the company by SBC would 
simply be a way for SBC to raise MCI’s costs with no attendant benefits. 

The parties also dispute the method to determine utilization of existing trunks to 
evaluate whether their size needs to be reduced.  In these circumstances, SBC 
proposes use of a monthly average.  But an average is a poor measure of extremes, 
especially considering that the engineering of trunks is intended to ensure sufficient 
capacity to handle extreme, or peak, calling loads.  Call failures will result when the 



04-0469 

 114

presented load is more than the average.  SBC’s proposal to use an average therefore 
should be rejected.   

MCI does not express any opinion on, or criticism of, the methods SBC chooses 
to use for purposes of its own network forecasts.  Such matters are the responsibility of 
SBC.  But MCI is responsible for the methods it utilizes for its own trunking forecasts 
and the forecasts provided to SBC for interconnection trunks.  The parties’ dispute 
involves SBC-proposed language that would require MCI to modify its trunk forecasting 
methodology.  Therefore, the Commission also should not follow Staff’s 
recommendation, which does not relate to the parties’ dispute. 

b) SBC’s Position 

The disputed language in Sections 17.1 and 18.7 raises the question of how best 
to match the number of trunks connecting two switches to the volume of traffic passing 
between them.  SBC has an established method for making that determination -- a 
method it applies when the question concerns its own traffic or traffic it exchanges with 
other CLECs.  SBC’s method works well, and there is no reason to require SBC to 
adopt a different method for MCI’s trunks.  MCI’s proposal, on the other hand, could 
increase the number of trunks that would be required between the parties’ switches.  
MCI’s proposal would be expensive and would yield no discernible benefit to either the 
companies or their end users.   

The optimal number of trunks between any two switches is a function of the 
volume of traffic between them.  Network engineers seek to ensure that the number is 
appropriate for each pair of switches, i.e., that there are enough trunks to support the 
traffic between those switches without an unacceptable percentage of call blockage and 
without having an excessive, non-economic number of trunks.  

There are two provisions in dispute.  First, in Section 17.1 the parties have 
agreed upon the “design blocking objectives” for each trunk group type (e.g., 1% 
blockage on local tandem trunks).  They disagree, however, on whether the trunk sizing 
should be calculated using “time consistent average, busy season, busy hour, (20) day 
average loads” (SBC’s language) or “weekly peak busy hour average” (MCI’s 
language).  Second, once trunks are established, the parties agree the trunks should be 
periodically reviewed to determine if they are underutilized.  In Section 18.7, MCI 
proposes that the capacity to determine underutilization should be based on a “weekly 
peak busy hour,” while SBC believes it should be on a “monthly average basis.”  On 
both issues, SBC views Staff to agree with its language. 

The calculations SBC makes to ensure service quality are based on a time-
consistent “busy hour.”  In other words, the busiest hour of the day for each trunk group 
is studied for 20 business days.  Based on the average traffic loads and information 
provided in industry-wide traffic tables, SBC then calculates the number of trunks 
necessary.  MCI witness Price objects to this methodology because MCI’s “rapidly 
changing network loads” might mean that SBC’s methodology would negatively impact 
MCI’s customers (present and future) by leading to significant blockage of calls.   
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This criticism is unfounded for two reasons.  First, MCI’s proposed “weekly peak 
busy hour average” covers a shorter interval (one week vs. one month) and is more apt 
to show fluctuations caused by isolated events such as storms.  In any statistical model, 
the larger the sample, the better the accuracy.  Second, the trunks currently provisioned 
between SBC and MCI are nowhere near full, so allegations of potential “blockage” are 
baseless.  For the week of July 26, 2004, each of the three MCI affiliates in Illinois had 
extremely low average trunk utilizations.  These proprietary numbers are provided in Mr. 
Albright’s testimony. Considering this underutilization of MCI’s trunk groups, any 
concern that SBC’s methodology is going to downsize the trunk groups and cause 
blocking is overstated. 

MCI also argues that SBC should not dictate to MCI its processes and methods.  
That is not the issue.  Since the trunks in question connect two networks, each party 
must, by definition, use the same criteria.  Staff’s position is that SBC’s proposal is time-
tested and performs well.  Staff specifically points out that “SBC’s performance under 
PM70 (percentage of trunk blocking (call blockage)) between January 2004 and June 
2004 reported no months in which its trunk performance to MCI failed, or nearly failed, 
the parity measure.”  See Staff Ex. 5.0 (McClerren) at 8.   

c) Staff’s Position 

The Commission is called upon to determine which proposed trunk blocking 
calculation methodology should be utilized. The Staff finds no evidence that SBC’ 
proposed trunk forecasting methodology, which is the one in current use, is now, or has 
been, a problem for MCI or any other CLEC.  Staff notes that SBC witness Carl Albright 
reported the average trunk utilization for MCI, revealing a significant number of 
underutilized trunk groups (the precise utilization figures are proprietary).   Based upon 
these figures, the Staff is inclined to discount the idea that there is any significant 
danger of trunk group blockage between these two carriers, regardless of what 
forecasting method is used.  

Additionally, Staff notes that investigation of trunk blockage that SBC reported on 
the CLEC Online performance measurement site revealed no problems.  For PM 70, 
Percentage of Trunk Blockage (Call Blockage), SBC reported no months from January 
2004 to June 2004 [the only months reported for PM 70] in which its trunk performance 
to MCI failed, or nearly failed, the parity measure.  The same is true in the aggregate:  to 
all CLECs, SBC reported no failure, or near failure, relative to the trunk blockage parity 
measure of PM 70.  The Staff recommends that SBC not be directed to modify its trunk 
forecasting methodology.  Unless there is a demonstrated pattern of trunk blockage 
from SBC to the CLEC community due to forecasting errors, there appears to be no 
need to make the change MCI requests.  

d) Commission Analysis and Conclusions 

At issue in NIM 28 is  the proposed trunk blocking calculation methodology 
should be utilized.  MCI proposes that trunk requirements be based upon a calculation 
methodology using a weekly peak busy hour average, while SBC prefers a calculation 
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methodology using time consistent average busy season busy hour twenty (20) day 
averaged loads.   

The Commission understands MCI’s general concern that there may be potential 
differences between the forecasting needs of an ILEC and a CLEC.  However, the 
evidence does not demonstrate that SBC’s proposed trunk forecasting methodology –
which is the one in current use – is or has been problematic for MCI.  The average trunk 
utilization for MCI shows a significant number of underutilized trunk groups.  Based 
upon these figures, the Commission is not persuaded by MCI that there is a significant 
danger of trunk group blockage between these two carriers, regardless of what 
forecasting method is used.  Additionally, the trunk blockage that SBC reported on the 
CLEC Online performance measurement site revealed no problems.   

The Commission concurs with Staff and SBC, and finds that SBC should not be 
directed to modify its trunk forecasting methodology.  Until there is a demonstrated 
pattern of trunk blockage from SBC to the CLEC community due to forecasting errors, 
there appears to be no need to make the change that MCI requests. 

24. NIM 30 

Should SBC be required to provision trunk augments within 30 days? 

a) MCI’s Position 

MCI proposes to fix in the contract a particular period by which SBC must 
augment trunks if necessary.  MCI has proposed a period of thirty days.  This period is 
the same as the parties agreed to in Michigan, and, in MCI’s experience is entirely 
workable.  It is important for MCI to have the assurance that SBC will augment trunks in 
30 days.  If augmentation is necessary, failure to augment can lead to significant 
blocking.  In order to protect its customers, MCI must be assured that SBC will augment 
trunks within a specified time period.   

In addition, if MCI cannot count on augmentation within 30 days, MCI will not be 
able to provide service to new customers in a reasonable amount of time.  If a customer 
requests service and the relevant trunks are near capacity, MCI will not be willing to 
provide them service until the trunks are augmented.  Otherwise, the new customers, as 
well as those already using the trunk groups, will suffer inferior service.  MCI must 
therefore be assured that the trunk groups will be augmented in a reasonable amount of 
time, so that it can offer new customers a reasonable (and fixed) date when they will be 
able to obtain service.  

In light of these requirements, SBC’s proposals are inadequate.  SBC proposes 
language under which its obligations with respect to trunk augmentation periods would 
change if SBC changes its tariff.  This proposal would render the contract relatively 
useless as a safeguard of MCI’s interests, because SBC does not tie its proposal to the 
terms of the currently existing tariff. 
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When trunk augmentation is needed, SBC proposes that it will accomplish this 
augmentation in accord with the period specified in the CLEC Online handbook.  But 
this period will change if the handbook changes.  SBC’s proposal will thus permit it to 
lengthen the period under which it is obliged to augment trunks simply by changing the 
handbook. 

b) SBC’s Position 

The number of interconnection trunks at a POI is not static; rather, the parties 
periodically add or drop such trunks as needs fluctuate.  This requires each party to 
complete provisioning work on each side of the network.  The issue in Section 19.4 is 
whether the provisioning intervals for this trunk augmentation activity should be set in 
stone, as MCI proposes, or should be flexible enough to accommodate unforeseen 
circumstances, as SBC requests.  In particular, SBC proposes that the due date 
intervals shall be those set forth in the CLEC online handbook, which vary based on the 
quantity of trunks requested, but generally provide for a 20-business day interval.  SBC 
views Staff to support the SBC proposal.  

MCI’s proposal is that the provisioning interval be no longer than 30 days, 
regardless of any unforeseen circumstances which may prevent either party from 
augmenting trunk groups.  For example, if a strike, vendor shortage or natural disaster 
prevents a party from augmenting trunks under MCI’s proposal, that party could be in 
breach of the ICA.  Similarly, if one party requests the other to augment hundreds and 
hundreds of trunks at multiple location on a single order, the other party could be in 
breach if it cannot process all the work in 30 days.  On major projects such as this, great 
care must be taken to complete the work without error.  SBC’s proposal is preferable 
because it recognizes that, in some instances, a hard and fast deadline simply cannot 
be met.  Staff Witness Murray agrees with SBC that the “there are situations where it 
may take more than 30 days to provision trunk augmentation” and concludes that MCI’s 
30 day requirement is unreasonable.  See  Staff Ex. 7.0 (Murray) at 4.  Staff accordingly 
recommends that MCI’s proposed language be rejected.  The Commission should 
follow the recommendation of SBC and Staff on this issue and should reject MCI’s 
proposed revision to Section 19.4.   

c) Staff’s Position 

Staff engineering witness Russell W. Murray testified that there are situations 
where SBC may need more than thirty (30) days to provision trunk augmentation, and in 
those situations MCI’s proposed 30-day provisioning requirement (“in any event sha ll 
not be longer than thirty (30) days”) is unreasonable.  SBC witness Carl Albright testified 
that SBC “usually works under a 20-business day guideline, not an absolute 
requirement.”  See SBC Ex. 2.0, at 19.  The Staff finds SBC’s proposed language to be 
more reasonable than an absolute requirement that fails to address extreme conditions 
that may be out of SBC’s control.  The Staff, accordingly, recommends that SBC’s 
proposed language be adopted.  The Staff also notes that its recommendation is 
consistent with other provisions of Section 19.4 that allows either party to “notify the 
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other party of any change affecting the service request, including, but not limited to the 
due date.”  

d) Commission Analysis and Conclusions 

At issue is whether Section 19.4 should include MCI’s 30 day maximum interval 
for provisioning trunk augments.  That SBC works toward a 20-business day guideline 
to provision the trunks shows that it generally attempts to complete the work well within 
MCI’s proposed “absolute” timeline of 30 days.  The parties agreed to language later in 
Section 19.4 that allows a revised due date up to 30 days past the original deadline if 
the first deadline can not be met.  That mutually agreed language provides for an 
extension of limited duration, as well as for notice to the other party.  The plain meaning 
of that agreed language is inconsistent on its face with MCI’s proposal to limit the entire 
provisioning period to a total of 30 days.  The Commission therefore rejects MCI’s 
proposed language.   

25. NIM 31 

MCI: For transit traffic exchanged over the local interconnection trunks, what 
rates, terms and conditions should apply? 

SBC: Should a non-section 251/252 service such as Transit Service be arbitrated 
in this section 251/252 proceeding? 

a) MCI’s Position 

SBC effectively presented MCI with four different version of transit traffic issues, 
but claims it negotiated none.  SBC simply ignores the fact that MCI’s and SBC’s pre-
petition agreement on a joint Appendix Network Interconnection Method that raised 
transit traffic issues in Section 22.  SBC also ignores what it means to negotiate.  The 
Commission recently explained it in the XO arbitration.  The Commission held that 
negotiation inherently involves, among other things, “identifying” one’s own interests, 
XO Arb. Order, at 3, which is precisely what SBC did with respect to transit traffic on 
numerous occasions.  Accordingly, transit traffic issue are clearly within the scope of 
this arbitration. 

In view of SBC’s conduct, however, the Commission should decide the transit 
traffic issues as framed when the petition was filed.  In the alternative, however, the 
Commission should consider the version of the transit traffic appendix SBC attached to 
its 8/10/04 response to MCI’s petition, even though SBC submitted a later version on 
8/17/04.  In view of this discrepancy, the Commission should strike SBC’s proposal, or 
alternately incorporate the specific changes described by MCI witness Ricca into the 
8/10/04 version of SBC’s transit traffic appendix.  Staff witness Liu recommended the 
use of the transit tandem switching rate rather than the interconnection rate for tandem 
switching.  The Commission should reject Staff’s recommendation on this point.     

As with traffic exchanged between MCI and an interexchange carrier (“IXC”), 
where SBC’s only function is to switch the traffic between the originating and 
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terminating carriers, SBC provides a similar switching function with respect to transit 
traffic, i.e., local and/or ISP traffic exchanged between MCI and a third party CLEC.  
The transit service SBC provides is an interconnection function.  Thus, it falls within 
Section 251(c)(2) of TA96.  (47 U.S.C. §§ 251(c)(2).)  Accordingly, SBC is obligated to 
provide it, not just offer it on a voluntary basis.  SBC does not claim that it switches 
traffic between MCI and IXCs on a voluntary basis, and includes provisions governing 
that switching service in the ICA.  This undermines SBC’s claim that the contract should 
not cover transit traffic simply because such traffic is between MCI and other carriers.  
Additionally, Staff recommends that the Commission find that SBC is obligated to 
provide transit service because such service is essential for some carriers.     

The conclusion that SBC is obligated to provide transit traffic service also follows 
from the provision of TA96.  Section 251(a)(1) requires all carriers, including SBC, “to 
interconnect directly or indirectly with the facilities and equipment of other 
telecommunication carriers.”  (47 U.S.C. § 251(a)(1).)  Among other things, Section 
252(c)(2)(A) obligates ILECs “to provide, for the facilities and equipment of any 
requesting telecommunications carrier, interconnection with the local exchange carrier’s 
network (A) for the transmission and routing of telephone exchange service and 
exchange access . . . .”  (47 U.S.C. § 251(c)(2)(A).) 

In view of the foregoing, the Commission should reject Staff’s recommendation 
that the Commission order the parties to use the Commission-approved transit rates in 
connection with transit traffic.  Based on the express provisions of Sections 251(c)(2)(D) 
and 252(d)(2) of TA96, SBC must provide transit traffic services at TELRIC rates.  (47 
U.S.C. §§ 251(c)(2)(D), 252(d)(2). 

b) SBC’s Position 

Transit service is not subject to arbitration under Section 252 for the reasons set 
forth in SBC’s discussion of RC Issue 25.  If the Commission concludes otherwise, 
however, it should adopt SBC’s “Transit Traffic Service Appendix.” 

Transit traffic originates on MCI’s network, is handed off by MCI to SBC, and is 
then handed off by SBC to third party carriers for termination on their network.  MCI 
originates the traffic and remains obligated to compensate the terminating carrier for 
terminating its end user calls.  SBC merely serves as a transport provider between the 
two networks and does not become financially obligated, either to MCI’s end user or to 
the terminating carrier, for reciprocal compensation.  Traffic can move in the opposite 
direction as well, i.e., from a third party carrier, through SBC’s network, for termination 
on MCI’s network.  SBC’s Traffic Transit Service Appendix describes this arrangement 
and the obligations of each party.  If the ICA must address transit traffic, it should 
contain the Transit Traffic Service Appendix proposed by SBC.  MCI raises four 
objections to the Appendix, none of which has merit.   

First, MCI argues that SBC, rather than the originating carrier, should pay MCI to 
terminate the call when SBC does not provide the proper call records.  This is wrong 
because there are no circumstances in which SBC should be obligated to pay another 
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carrier’s bill.  SBC agrees to pass any calling party number (“CPN”) information it 
receives from the originating carrier.  It is unreasonable for MCI to demand more than 
that.   

Second, MCI objects to SBC’s language that requires MCI to enter to 
interconnection agreements with third party carriers to address compensation issues 
between them.  The language is reasonable because it simply requires MCI to enter into 
traffic compensation arrangements with carriers that it exchanges traffic with.   

Third, MCI argues that SBC should not require separate trunk groups for transit 
traffic.  SBC’s language does no such thing.  Section 5.0 (“Transit Traffic Routing”), 
merely discusses the offices to which MCI should route transit traffic: it does not provide 
separate trunks for transit.  Similarly, Section 6.0 establishes a direct trunking 
requirement when MCI has enough traffic between it and another carrier to support a 
DS1 facility.  This is not the same thing as establishing “separate trunk groups for transit 
traffic.”   

Fourth, MCI complains that SBC’s language obligates MCI to hold SBC harmless 
from liability.  This is perfectly appropriate because SBC should have no liability to third 
party carriers when it acts as a transit provider on MCI’s behalf.  MCI, not SBC, is 
responsible to pay all charges associated with the termination of its traffic.   

c) Staff’s Position 

The Staff notes that there are no explicit guidelines in the Telecommunication 
Act, FCC rules, or the Public Utilities Act governing the provisioning of transit services.  
The Commission certainly can, and Staff recommends that it should, address issues 
related to transit services from public policy perspectives.  Transit services are essential 
for the provision of telecommunications services to some carriers – in particular, smaller 
carriers, which lack the resources to interconnect with every other carrier for the mutual 
exchange of telecommunications traffic.  Therefore, Staff considers sound public policy 
to require that SBC provide transit services.  Staff accordingly recommends that the 
Commission require SBC to provide transit services to MCI and any requesting carriers, 
and not as an optional service.   

Staff also recommends that the Commission require SBC to provide transit 
services as a part of the ICA.  Staff notes that transit services have been traditionally 
included in interconnection agreements in Illinois.  Staff thus recommends that the 
Commission arbitrate transit service issues in this proceeding and require parties to 
incorporate the rates, terms and conditions (as arbitrated) in parties’ interconnection 
agreement.  Staff considers this matter to be properly within the scope of arbitration 
pursuant to the Fifth Circuit’s Coserv decision, explained in greater detail in Staff’s 
position on Issue NIM 17, supra. 

Staff sees MCI to have adopted a “pick-and-choose” approach in selecting rates 
for transit services.  Staff therefore considers MCI’s proposed rates to be inappropriate. 
Accordingly,  Staff recommends that the Commission reject MCI’s proposed rates for 
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transit traffic as listed in Appendix Pricing.  Under SBC’s proposal, the Commission-
approved transit rates apply when the volume of traffic is no greater than thirty million 
MOUs (Minutes of Usage) in a month (1.1), and a different set of rates would apply in a 
month if traffic volume reaches above thirty million MOUs (1.2).  SBC does not explain 
or provide support for its rates proposed for larger volume of traffic.  Staff, therefore, 
recommends that the Commission require SBC to apply the Commission-approved 
transit rates all transit traffic regardless whether traffic volume is greater than 30 million 
in a single month.  

Finally, Staff recommends that the Commission adopt SBC’s proposed language 
for transit services on Appendix Transit Traffic Service with a few modifications, as set 
forth below.  SBC also proposed to include terms and conditions for transit services in a 
separate appendix – Appendix Transit Traffic Service.  Staff considers that proposal to 
be reasonable.  In addition, MCI has offered no useful information that would enable 
Staff to evaluate MCI’s “added protection” language, which appears to be  
unreasonable. For example, MCI suggests the added “protection” ensures that SBC 
cannot continue to dispute and not pay for reciprocal compensation.  However, as a 
transit provider, SBC does not have any obligation to pay for reciprocal compensation.  
This is because reciprocal compensation is owed by the carrier on whose network traffic 
originates, to the carrier on whose network the traffic terminates.  FCC rules provide 
that “a reciprocal compensation arrangement between two carriers is one in which each 
of the two carriers receives compensation from the other carrier for the transport and 
termination on each carrier's network facilities of telecommunications traffic that 
originates on the network facilities of the other carrier.”  47 C.F.R. §51.701(e). 
According to Staff, transiting – which involves traffic that originates on one carrier’s 
network, terminates on a second carrier’s network, and transits a third network between 
the first two – is not contemplated in reciprocal compensation arrangements.  If MCI is 
attempting to collect reciprocal compensation for transited traffic, such attempt is 
improper.   

In light of the foregoing, Staff recommends that the Commission require the 
parties to incorporate terms and conditions and rates as arbitrated in this proceeding 
into Appendix Transit Traffic Service.  Staff recommends the following changes to 
SBC’s proposed language for transit services: 

(1) the deletion of language indicating that transit services offered by SBC is 
an optional service:  

Transit Traffic Service Appendix:  

1.3: Transit Traffic Service is an optional non 251/252 service provided by SBC 
to MCI where MCI is directly interconnected with an SBC tandem.  

3.1: The Parties agree that SBC is not obligated under Sections 251 and 252 to 
the Act to provide MCI with SBC’ Transit Traffic Services as a means for 
MCI to indirectly interconnect with Third Party Terminating Carriers.  MCI 
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has the option of using the Transiting Traffic Service provided by SBC or 
any other telecommunications carriers that provides similar services. 

and 

(2) the deletion of language containing the threshold traffic volume and the  
rates for high volume traffic:    

1.1: When CLEC’s Transit Traffic is 30,000,000 minutes of usage or less in a 
single month, the rate The rates for all transit traffic originated by the 
CLEC  for that month will be: 

Tandem Switching - $0.004836 per MOU, 

Tandem Transport - $0.000189 per MOU, 

Tandem Transport Facility -  $0.0000093. 

 

1.2:  When CLEC’s Transit Traffic is greater than 30,000,000 minutes of usage in a 
single month, the rate for all transit traffic originated by the CLEC for that month will be: 

Tandem Switching -  $0.006045 per MOU, 

Tandem Transport - $0.000236 per MOU, 

Tandem Transport Facility -  $0.00000116 

d) Commission Analysis and Conclusions 

The Commission must resolve three separate questions within Issue NIM 31:  (1) 
whether transit services should be subject to this arbitration proceeding; (2) if yes, what 
rates, terms and conditions should govern transit services; and (3) related to Issue NIM 
5, whether transit traffic should be carried over the local interconnection trunk group.  
MCI’s framing of the issue essentially combines the second and third disputed issues.   

First, whether an issue is within Sections 251 and 252 is itself an arbitrable 
question for the Commission to decide.  The ILEC may not unilaterally determine that 
question; it could otherwise frustrate the purpose of the federal Act by choosing to hold 
certain issues out of reach of CLECs.  With respect to the instant issue, the Commission 
finds that it is arbitrable.  The Commission further determines that, under Coserv, SBC’s 
proposal of rates and an appendix containing various terms and conditions is sufficient 
evidence that SBC attempted to negotiate the issue. 

The Commission also concurs with Staff’s reasoning that transit services are 
vital, especially for carriers whose traffic volume is not sufficient to justify trunking.  With 
respect to the other two questions, the Commission therefore adopts Staff’s 
recommendation requiring SBC to provide transit services.  With respect to the rates for 
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transit traffic, SBC has not supported its proposed rates for transit traffic that exceeds 
30 million MOU per month.  Accordingly, they are rejected.  It is appropriate to apply the 
Commission-approved transit rates to transit traffic, regardless whether traffic vo lume is 
greater than 30 million MOU per month.   

Similarly, the Commission rejects MCI’s pick-and-choose approach in selecting 
rates for transit services.   MCI justifies its pick-and-choose approach in selecting rates 
for transit traffic by effectively assuming away the jurisdictional distinction of traffic.  MCI 
does not challenge the Commission’s jurisdictionally distinctive treatment of transit 
traffic by claiming it to be in violation of any federal or state laws.  However, MCI 
justifies its proposal to apply the Commission approved tandem switching rate for 
reciprocal compensation traffic to transit traffic by claiming that the underlying costs of 
switching traffic through a tandem are the same for transit traffic and reciprocal 
compensation traffic.  The essence of jurisdictionally distinctive treatment of traffic is the 
applicability of different sets of rules and regulations to each traffic type.  MCI ultimately 
may be correct that underlying costs of tandem switching are the same for transit traffic 
and reciprocal compensation traffic. Even if that is true, however, it is not sufficient 
grounds for setting transit tandem-switching rate equal to the tandem-switching rate for 
reciprocal compensation traffic, as transit traffic is not subject to the same set of rules 
and regulations.  Unlike the tandem-switching rate for reciprocal compensation traffic, 
the tandem-switching rate for transit traffic is not required to be cost-based under either 
federal or state law.  MCI’s cost-based justification thus is not appropriate.   

MCI not only adopts a pick-and-choose approach in selecting rates for transit 
traffic, but also to apply its cost-based justification.  As Staff notes, MCI selects the most 
favorable rates for each rate element from the Commission approved transit rates and 
reciprocal compensation rates.  The Commission-approved tandem-switching rate is 
lower for reciprocal compensation traffic than it is for transit traffic.  MCI argues that the 
tandem-switching rate for transit traffic should be set equal to the tandem-switching rate 
for reciprocal compensation traffic since the underlying costs are the same.  For 
transport rate elements (“Tandem Transport” and “Tandem Transport Facility”), the 
Commission-approved rates for reciprocal compensation traffic are less favorable to 
MCI than the Commission-approved rates for transit traffic.  MCI abandons its cost-
based justification for transport rate elements, and instead proposes to conform to the 
Commission-approved jurisdictional distinction — applying the Commission-approved 
transit rates to transit traffic. Therefore, we find that MCI not only adopts a pick-and-
choose approach to selecting rates, but also to its cost-based justification.  

Staff further contends that MCI has not any presented any coherent arguments in 
support of its proposed “added protection” language.  The “added protection” language 
is contained in Section 3.7 of MCI Transit Appendix, which states,  

In the event MCI originates traffic that transits SBC’s network 
to reach a third party terminating carrier with whom MCI does 
not have a traffic compensation plan, then MCI will 
indemnify, defend and hold harmless SBC against any and 
all losses including, without limitation, charges levied by such 
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third party terminating carrier only if the transit party has 
supplied the call detail and volume support described in 
the Appendix Reciprocal Compensation.   

Staff asserts that MCI presents no explanation as to why SBC is to pay reciprocal 
compensation as a transit provider.   

It is inappropriate fo r MCI to include its “added protection” language to Section 
3.7.  That Section addresses traffic originated from MCI and terminated to a third party 
carrier, with SBC as the transit provider.  As the originating carrier, MCI possesses the 
Calling Party Number (CPN) information, and should bear the responsibility to pass the 
CPN information to the third party terminating carrier, either directly or indirectly through 
SBC, the transit carrier.  MCI does not explain why SBC, the transit provider, should be 
responsible for providing CPN information on behalf of MCI, the originating carrier.   

MCI’s “added protection” language is added to a section that does not mention 
the phrase “UNE-P” or confine the third party carrier to UNE-P providers.  While using 
its discussion under Issue RC 18 as justification, MCI does not state whether its “added 
protection” language is only intended for transit traffic originating from a UNE-P third 
party provider.  Furthermore, MCI’s discussion under Issue RC 18 concerns traffic 
originating from a third party UNE-P provider and terminating to MCI, in which case MCI 
is to collect intercarrier compensation payment from this third party UNE-P provider.  
Section 3.7, however, deals with traffic in the opposite direction  – traffic originating from 
MCI and terminating to a third party terminating carrier (with SBC the transit provider).  
In this case, MCI is not to collect intercarrier compensation payment from the third party 
terminating carrier.  MCI’s discussion on UNE-P under Issue RC 18 therefore fails to 
support its “added protection” language in Section 3.7.  

MCI’s decision not to establish intercarrier payment with a third party carrier 
should not entitle it to impose the “added protection” language on the transit provider, 
SBC.  MCI is responsible for setting up an intercarrier payment plan with a third party 
carrier.  When it chooses not to do so, it is unreasonable for MCI to impose additional 
restrictions and responsibility on SBC.  MCI’s decision not to establish intercarrier 
payment plan thus does not justify the imposition of its “added protection” language.   

We conclude that MCI’s arguments in support of its “added protection” language 
are unpersuasive, and the language is thus rejected.  MCI’s criticisms of Staff’s 
recommendation also are unconvincing, and the Commission therefore adopts it.  

Finally, issues related to separate trunking for transit traffic appear to be resolved 
by SBC’s clarification.  SBC made clear that Section 5.0 does not require separate 
trunks for transit traffic.  Instead, Section 6.0 provides that MCI only be required to 
establish direct trunking between it and another carrier when the traffic reaches the DS1 
level.  The Commission views this as a reasonable proposal.  
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26. NIM 32 

Should SBC be required to open NXX codes serving exchanges outside of SBC’ 
incumbent territory?  

a) MCI’s Position 

In section 24.1, MCI has proposed that “SBC will use commercially reasonable 
efforts to open NPA-NXX codes for MCI in SBC tandems that serve exchanges which 
are not in SBC’ incumbent local exchange carrier exchange areas.”  It is important that 
SBC make commercially reasonable efforts to open NPA-NXX codes that serve 
exchanges not in SBC’s territory to allow MCI customers in those areas to receive calls 
from SBC customers.  If MCI serves local customers in territory near an SBC exchange 
using a new NPA-NXX code, calls from SBC’s customers to MCI’s customers will not 
get through if SBC does not open MCI’s new NPA-NXX code in its switches.   

Under the existing interconnection agreement, SBC has performed the 
appropriate programming of its switches to facilitate the exchange of customer traffic 
without the distinction it now is seeking to enforce, and the companies have exchanged 
traffic without regard to such distinction.  It does not matter that the traffic has a 
destination outside SBC’s service territory boundaries.  SBC is required to interconnect 
with MCI to pass all sorts of traffic that extends beyond the boundaries of SBC’s territory 
including, for example, interstate long distance calls.  MCI therefore requests that the 
Commission adopt MCI’s proposed language in Section 24.1 and reject SBC’s 
proposed language and its “Out of Exchange Traffic” Appendix. 

b) SBC’s Position 

SBC proposes that a separate Out of Exchange Traffic (“OET”) Appendix govern 
the parties’ relationship regarding traffic with exchanges where SBC is not the 
incumbent carrier.  MCI proposes language for the NIM ITR appendix addressing only 
one aspect of such traffic. 

If SBC operates outside its own incumbent territory, it is simply another 
competitor within the incumbent territory of another LEC.  Section 251 of the 1996 Act 
thus establishes differing obligations for SBC, depending on whether it is functioning as 
an ILEC or a CLEC.  Section 251(c) addresses SBC’s obligations with regard to the 
exchange of local traffic with CLECs within SBC’s incumbent territory, while Section 
251(a) governs SBC’s obligations with regard to the exchange of traffic outside of its 
incumbent territory.  The NIM ITR appendix covers the first situation (CLEC 
interconnection within SBC’s territory), and SBC offers the OET appendix to address the 
second situation (CLEC interconnection outside SBC’s territory).  This appendix 
addresses in a comprehensive manner SBC’s rights and responsibilities relating to 
traffic that originates or terminates with an MCI end user outside of SBC’s incumbent 
territory.  The OET appendix is needed to clarify that SBC’s Section 251(c) UNE, 
collocation, interconnection, and resale obligations are not applicable outside of SBC’s 
local exchange area. 
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MCI proposes language addressing only one aspect of out of exchange traffic 
(the opening of NPA-NXX codes), and raises the specter that customers will not be able 
to complete calls if MCI’s language is not approved.  MCI’s assertion is simply untrue.  If 
MCI has its codes appropriately entered in the Local Exchange Routing Guide, shown 
to the appropriate serving tandem for the area, SBC will route those calls.  Moreover, 
under Section 4.10 of the OET appendix, SBC agrees to open NPA-NXX codes for non-
SBC exchange areas in SBC’s tandems and end offices.   SBC is not attempting to 
shirk its obligations to interconnect with MCI with regard to out of exchange traffic, but 
instead has presented a complete approach to meet those obligations.  SBC’s proposal 
is reasonable, and the Commission should adopt it. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

SBC proposes that a separate Out of Exchange Traffic (“OET”) Appendix govern 
the parties’ relationship regarding traffic with exchanges where SBC is not the 
incumbent carrier.  MCI proposes language for the NIM ITR appendix addressing one 
aspect of such traffic.   

When SBC operates outside its own incumbent territory, Section 251(a) governs 
its obligations with regard to the exchange of traffic.  The NIM ITR appendix covers 
CLEC interconnection within SBC’s territory.  SBC’s proposed OET appendix addresses 
in a more complete manner than MCI’s proposed language the rights and 
responsibilities relating to traffic that originates or terminates with an MCI end user 
outside of SBC’s incumbent territory.   MCI proposes to impose an obligation to use 
“commercially reasonable efforts,” but fails both to adequately define those efforts and 
to support its proposal.  Its terminology is vague, and will likely lead to further litigation 
by the parties.  It is therefore rejected. 

27. NIM 33 

MCI: Since other provisions of the agreement specify in detail the appropriate 
treatment and compensation of all traffic types exchanged pursuant to this 
agreement, is it necessary to include SBC’s additional “Circuit Switched Traffic” 
language in the agreement? 

SBC: 33(a) What is the proper routing, treatment and compensation for Switched 
Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-
PSTN Traffic? 

33(b) Is it appropriate for the Parties to agree on procedures to handle 
interexchange circuit-switched traffic that is delivered over Local Interconnection 
Trunk Groups so that the terminating party may receive proper compensation? 
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a) MCI’s Position 

It is not necessary to include SBC’s additional “Circuit Switched Traffic” language 
in the agreement.  This issue is more appropriately handled in the FCC Proceeding 
dealing specifically with the VoIP issue, and the parties can modify the agreement if and 
as necessary once the FCC has issued its decision in that proceeding.  This issue 
should not be decided in this proceeding.   

If the Commission addresses this issue, however, it should adopt MCI’s 
proposals.  * * * *   

b) SBC’s Position 

SBC’s urges adoption of its proposed language.  * * * *  

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

MCI argues that this issue should not be arbitrated because it is already the 
subject of an FCC proceeding.  SBC offers proposed language, as does MCI as an 
alternate position.  The status of this issue is somewhat similar to that of the dismissed 
issues which are subject to the FCC’s Status Quo Order – for which the FCC ordered 
that the pre-existing agreement be maintained while it developed permanent rules – 
except that neither party has indicated that the maintenance of the status quo was 
specifically ordered by the FCC as to this issue. 

The Commission notes that the ICA ultimately derived from this arbitration should  
not be contrary to the public interest and should not be discriminatory to carriers not a 
party to the agreement.  Either of those conditions, if present, poses a basis on which 
the Commission may reject the ICA.  The Commission finds that, at present, no result 
other than the preservation of the status quo could be within the public interest:  it is 
impossible to render such a decision on an issue of this scope and significance based 
upon the limited evidence and argument presented by the parties.  The Commission 
can not be certain, based on the participation of these two carriers, that an assignment 
of contract terms in favor of one or the other would not be discriminatory to other 
carriers that are interested in the subject matter of this issue but are not parties to the 
instant proceeding.  The parties accordingly should implement terms into the arbitrated 
ICA consistent with the terms, conditions, and practices now or most recently in effect, 
until such time as they are superseded by an event that triggers the change-in-law 
process. 



04-0469 

 128

H. NGDLC 

1. NGDLC 1  

SBC ILLINOIS:  Should MCIm’s proposed terms for a broadband end-to-end 
UNE that are in direct contravention of the FCC’s TRO and implementing rules be 
rejected? 

MCIm:  Should MCIm’s proposed terms for NGDLC that are in absolute 
conformance with effective and binding Commission orders on the subject be included 
in the Agreement? 

a) MCI’s Position 

MCI’s proposed terms for Next Generation Digital Loop Carrier (“NGDLC”) 
should be included in the Agreement.  MCI has proposed an appendix containing 
language consistent with the Commission’s order on rehearing in Docket 00-0393 
requiring SBC to unbundle its so-called Project Pronto architecture.  Although the 
Commission’s decision may have been remanded for further proceedings, that decision 
has not been vacated.  Thus, the decision represents current law and SBC’s objections 
are without merit.  MCI therefore respectfully requests that the Commission adopt MCI’s 
proposed language on this issue. 

b) SBC’s Position 

MCI proposes an “Appendix Next Generation Digital Loop Carrier (NGDLC)” that 
addresses the unbundling of SBC’s NGDLC “Project Pronto” architecture, “including 
access to unbundled packet switching.”  Appendix NGDLC, § 1.3.  The Project Pronto 
DSL architecture consists of loops containing both copper and fiber optic cable (copper 
from the customer premises to a remote terminal, and fiber from the remote terminal to 
the central office), and NGDLC equipment, deployed in the remote terminal and central 
office, that is used to provide packet switching functionalities.  See Id. Section 3.1.  The 
FCC directly addressed the unbundling of such facilities in the TRO and held that ILECs 
are not required to unbundle packet switching or the packet switching capabilities of 
next generation networks, including the broadband capabilities of hybrid loops.  MCI’s 
proposed Appendix NGDLC directly violates this federal law, and should be rejected. 

The record before the FCC demonstrated “that a wide range of competitors are 
actively deploying their own packet switches” – which are “much cheaper to deploy than 
circuit switches” – in large numbers to “serve both the enterprise and mass markets.”  
TRO,  538.  Indeed, “several carriers maintain their own frame relay and ATM networks 
with AT&T, WorldCom, and Sprint each operating extensive, nationwide networks.”  Id.  
Thus, the FCC concluded “on a national basis, that competitors are not impaired without 
access to packet switching,” and “decline[d] to unbundle packet switching as a stand-
alone network element.”  Id. at  537.  The FCC also stated that “[i]n order to ensure that 
both incumbent LECs and competitive LECs retain sufficient incentives to invest in and 
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deploy broadband infrastructure, such as packet switches, we find that requiring no 
unbundling best serves our statutorily-required goals.”  Id. at 541. 

The FCC also held that ILECs are not required to unbundle “the packet switching 
functionality as it exists in DLC [digital loop carrier] systems that are deployed in the 
loop plant to provide multiplexing, switching, and routing functionalities between the 
customer premises and the central office.”  Id.  540.  The FCC defined “hybrid loops” as 
“local loops consisting of both copper and fiber optic cable (and associated electronics, 
such as DLC systems)” Id. n.832, and held that ILECs are not required to “unbundle the 
next-generation network, packetized capabilities of their hybrid loops.”  Id.  288.  Thus, 
the FCC held, “[t]he rules we adopt herein do not require incumbent LECs to unbundle 
any transmission path over a fiber transmission facility between the central office and 
the customer’s premises (including fiber feeder plant) that is used to transmit packetized 
information.”  Id.   

Moreover, the FCC held that ILECs are “not require[d] . . . to provide unbundled 
access to any electronics or other equipment used to transmit packetized information 
over hybrid loops,” including “the xDSL-capable line cards installed in DLC systems.”  
Id.  In short, as the FCC’s final rules unequivocally state, “[a]n incumbent LEC is not 
required to provide unbundled access to the packet switched features, functions and 
capabilities of its hybrid loops.”  47 C.F.R. § 51.319(a)(2)(i).  In USTA II, the D.C. Circuit 
expressly upheld “the [FCC’s] decision not to order unbundling of the broadband 
capacity of hybrid loops.”  USTA II, 359 F.3d at 582. 

MCI’s proposed Appendix NGDLC ignores, and is squarely prohibited by, this 
binding federal law.  MCI’s proposal requires precisely what the FCC refused to require 
and MCI does not even try to suggest that it is consistent with federal law.  Rather, MCI 
ignores federal law, and asserts that its proposed language should be adopted 
“because it is consistent with the Commission’s order on rehearing in Docket 00-0393.”  
But that is incorrect and irrelevant. 

It is irrelevant because the 1996 Act requires that the Commission, “[i]n resolving 
by arbitration . . . any open issues . . . ensure that such resolution and conditions meet 
the requirements of section 251, including the regulations prescribed by the [FCC] 
pursuant to section 251.”  47 U.S.C. § 252(c)(1).  Similarly, when the parties’ agreement 
is submitted for Commission approval, the 1996 Act requires that the Commission reject 
the arbitrated portions of the agreement if they “do[] not meet the requirements of 
section 251, including the regulations prescribed by the [FCC] pursuant to section 251.”  
47 U.S.C. § 252(e)(2)(B).  MCI’s proposed Appendix NGDLC clearly does not satisfy, 
but instead is directly contrary to, the FCC’s regulations.   

As the ALJs’ June 24, 2004 Proposed Order on Reopening in Docket No. 00-
0393 correctly concludes, “the unbundling requirements[] for Project Pronto . . . are no 
longer in keeping with the mandates of federal law.”  Proposed Order at 41.  The FCC 
packet switching rule that the Commission previously applied “is gone, the impairment 
analysis is changed, and the FCC has itself determined that CLECs are not impaired 
without unbundled access to the Pronto DSL network facilities – packet switching, 
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associated electronics, and packetized bandwidth and capabilities of hybrid fiber-copper 
loop facilities.”  Id. at 46.  In short, the Commission’s “‘Pronto’ UNE requirement is 
outdated and no longer consistent with federal law.”  Id.  The Commission may not re-
impose the same unbundling requirements in this arbitration. 

Any attempt to require SBC to unbundle the packet switching capabilities of its 
NGDLC architecture is preempted by federal law.  The FCC confirmed the preemptive 
effect of unbundling determinations like its packet switching and hybrid loop 
determinations in the TRO.  The FCC explained that it was adopting a new “policy 
framework . . . based on carefully targeted impairment determinations,” and that “setting 
a national policy for unbundling some network elements is necessary to send proper 
investment signals to market participants and to provide certainty to requesting 
carriers.”  TRO  187.  That national policy framework includes not only the UNEs that 
“must be unbundled,” but “the network elements that must not be unbundled, in any 
market.”  Id.  And “states do not have plenary authority under federal law to create, 
modify or eliminate unbundling obligations” (Id.), because that would destroy the 
integrity of this national policy framework.  The Project Pronto architecture falls within 
the category of network elements that the FCC has concluded “must not” be required to 
be unbundled.  The FCC’s packet switching rules “prohibit[] access to the packet-based 
networks of incumbent LECs,” thereby promoting the “critical domestic policy objective” 
of “stimulat[ing] competitive LEC deployment of next -generation networks.”  TRO  212, 
290 (emphasis added).   

And even if the TRO itself were not clear enough, the FCC has made clear in 
briefs filed after the TRO that its packet switching rules have binding, preemptive effect 
on the states:  “In the UNE context, . . . a decision by the FCC not to require an ILEC to 
unbundle a particular element essentially reflects a ‘balance’ struck by the agency 
between the costs and benefits of unbundling that element. . . .  Any state rule that 
struck a different balance would conflict with federal law, thereby warranting 
preemption.”   The FCC gave one example that hits home here:  “For example, the 
[FCC] declined to unbundle the packetized functionality of ILEC loops.  A state 
requirement to reverse that decision would substantially prevent implementation of the 
Act.”  Id. at 93 n.41.   

And it is not just the FCC that has made clear the preemptive effect of federal law 
in this area.  As the Third District Illinois Appellate Court recently held, “Nothing in the 
[Illinois Public Utilities] Act, even the independent authority for alternative regulation 
found in Section 13-506.1, gives the Commission the power to controvert federal law.”  
Illinois Bell Tel. Co. v. Illinois Commerce Comm’n , Case Nos. 3-03-0207 & 3-03-0515, 
slip op. at 12 (3d Dist. Sept. 17, 2004) (“Illinois Bell”).  Thus, MCI’s proposed Appendix 
NGDLC must be rejected. 

Staff suggests that even if MCI’s proposal is unlawful, the Commission should 
require the parties to include the Appendix NGDLC in the ICA because it remains 
consistent with a currently effective order of this Commission.”  Staff Ex. 1 (Hoagg) at 
38.  Staff further suggests that the Commission condition the effectiveness of the 
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Appendix upon the results of the re-opened Docket No. 00-0393.  Id. at 39.  See also 
Staff Br. at 32-33. 

Staff’s proposal is inconsistent with federal law, and likewise is precluded by the 
Third District Illinois Appellate Court’s holding in Illinois Bell.  The Commission has a 
duty in this arbitration, imposed by the 1996 Act, to ensure that the requirements it 
imposes in the arbitration are consistent with federal law, and that duty cannot be 
evaded by pointing to a prior Commission order.  As Illinois Bell makes clear, nothing in 
federal law or state law authorizes the Commission to do otherwise. 

c) Staff’s Position 

MCI’s position, which is that the Commission’s Line Sharing Order on Second 
Rehearing remains in effect, is correct as far as it goes. However, the Commission has 
reopened the matter, reheard it, and an Administrative Law Judge’s Proposed Order 
has been issued, which substantially alters the Order.  In accordance with these facts 
(and taking into account the filings of the respective parties), the Staff’s final revised 
recommendation concerning Issue NGDLC1 is as follows:   

The Commission should reject MCI’s proposed language for NGDLC1.  In its 
place, the Commission should require the parties to produce language clarifying that, 
notwithstanding the language adopted for Issue UNE 31, MCI may purchase the 
“Project Pronto Broadband UNE offering (i.e. the offering at issue in NGDLC1) through 
valid Commission tariff, to the extent such tariff exists. 

d) Commission Analysis and Conclusions 

MCI proposes that the Commission adopt an Appendix Next Generation Digtial 
Loop Carrier (“NGDLC”).  The proposed Appendix addresses the unbundling of SBC’s 
NGDLC “Project Pronto” architecture.  MCI asserts that the language it offers is 
consistent with the Commission’s order on rehearing in Docket No. 00-0393.  While 
MCI’s assertion is true, the Commission cannot ignore that the record in Docket No. 00-
0393 was reopened and the Commission has since adopted an Order on Reopening 
that significantly alters the findings from the earlier Order.  In fact, the Order on 
Reopening no longer requires SBC to unbundled “Project Pronto” architecture.  
Therefore, the Commission cannot adopt MCI’s proposed Appendix NGDLC here.     

 

In addition to being in conflict with the Commission’s Docket 00-0393 Order on 
Reopening, MCI’s proposed Appendix NGDLC contravenes the FCC’s TRO.  The TRO 
held that ILECs are not required to unbundle packet switching or the packet switching 
capabilities of next generation networks, including the broadband capabilities of hybrid 
loops.  In USTA II, the D.C. Circuit upheld “the [FCC’s] decision not to order unbundling 
of the broadband capacity of hybrid loops.”  USTA II, 359 F.3d at 582. 
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Staff suggested that the Commission condition the effectiveness of the Appendix 
upon the results of the re-opened Docket No. 00-0393.  However, as noted above, the 
Commission has now issued its Order on Reopening in that Docket, and MCI’s 
proposed Appendix is not consistent with that order.  Thus, we will not require the 
parties to include MCI’s language in their interconnection agreement.  Nor will we 
require the parties to include a reference to the Pronto Tariff in their agreement, as Staff 
suggests in the alternative, given the Commission’s holding in Docket No. 00-0393 (at 
p. 60) authorizing SBC to withdraw the Pronto tariff.  (Docket No. 00-0393 Order on 
Reopening at 60.) 

I. Number Portability (LNP) 

1. LNP 3  

Which Parties’ terms and conditions for coordinated cutovers should be included 
in the Agreement? 

a) MCI’s Position 

MCI’s terms and conditions for coordinated cutovers should be included in the 
agreement because it is virtually identical to the language that SBC agreed to in both 
Michigan and Texas.  Moreover, MCI’s language will ensure that customers’ 
telecommunications services are not disrupted if a cutover cannot be completed as 
planned by MCI and SBC. The language SBC proposes to add improperly limits SBC’s 
obligations to provide MCI with non-discriminatory service under the Act, and attempts 
to permit SBC unilaterally to change mutually agreed upon scheduling. 

Further, SBC’s new proposed coordinated hot cuts appendix adds nothing to the 
parties’ agreement, but it may inappropriately be seized upon as justification for billing 
additional and unwarranted amounts to MCI.  Prices for services provided pursuant to 
this agreement are set forth in the pricing appendix.  Therefore, SBC’s proposal is 
unnecessary, duplicative, and potentially misleading.  SBC’s proposed language should 
be omitted from the Agreement. 

b) SBC’s Position 

The parties disagree on what language should govern hot cuts and where that 
language should appear in the Agreement.   SBC proposes a separate appendix 
outlining its obligations, while MCI proposes language in the LNP appendix.  SBC views 
Staff to support SBC’s proposal, subject to a modification that SBC is willing to make. 

When an end user switches service from SBC to a CLEC and retains its existing 
telephone number (i.e., ports its number), both carriers must make changes in their 
networks to physically switch the service.  When the existing loop facility will be reused, 
this switch may be performed via either a coordinated hot cut (“CHC”) or a non-CHC 
cutover.  Under the basic, non-CHC, process, the CLEC specifies the start time for the 
number to be ported, but SBC does not coordinate with the CLEC prior to performing 
the service cutover.  Under the CHC process, SBC not only performs the basic work to 
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switch the service, but it also coordinates with the CLEC and does not remove the 
switch translations from the SBC donor switch until it receives the CLEC’s instruction to 
do so.  SBC thus takes extra time and effort to ensure minimal or no service interruption 
to the end user.  SBC’s proposed CHC appendix describes this service offering. 

MCI offers two criticisms of SBC’s proposal: that SBC could use the appendix to 
bill additional and unwarranted amounts, and that the appendix inappropriately gives 
SBC the ability to change agreed scheduling unilaterally.  Staff concluded that MCI’s 
first criticism lacks merit, because the CHC process requires SBC to perform extra work  
for which it should be compensated.  In Docket 03-0239, the Commission held that SBC 
should be compensated for the extra work pursuant to SBC’s FCC Access Tariff No. 2.  
Staff also concluded that, under certain conditions, giving SBC the right to suspend a 
mutually agreed upon schedule for cutovers was reasonable, but recommended that the 
CHC appendix contain explicit language giving MCI the same right.  SBC agrees with 
this recommendation, and has proposed additional language to address Staff’s concern.   

MCI expended little effort to justify its own proposal, other than to assert that the 
proposal would ensure that customers’ service was not disrupted.  This assertion is 
wrong, however, because MCI’s proposal would deny the parties flexibility in dealing 
with unexpectedly high work levels, and thus could lead to service disruptions.  
Furthermore, MCI’s proposal does not accurately reflect the companies’ current cutover 
practices.  MCI offered no rebuttal to these criticisms; it also suggested no reason why 
the Commission should not follow its previous holding. 

Staff recommends that the Commission follow the AT&T Arbitration Decision and 
adopt SBC’s proposed CHC appendix subject to a small modification.  SBC is willing to 
make that modification, so the Commission should adopt Staff’s recommendation. 

c) Staff’s Position 

Staff recommends that the Commission adopt SBC’s language, subject to a 
certain modification. It is not unreasonable for SBC to incorporate language in the CHC 
Appendix that allows it to suspend a mutually agreed scheduling of a CHC cutover. 
However, the CHC Appendix should also incorporate language to afford MCI the same 
protection. 

Regarding CHC rates, the Commission has addressed issues related to CHC 
cutovers in the AT&T Arbitration Decision.  There, it found that SBC should be 
compensated for the extra work involved in performing CHC cutovers, under the labor 
rates set forth in SBC’s FCC Access Tariff No. 2.  See AT&T Arbitration Decision at 
107. Staff sees no reason to depart from this finding.   

d) Commission Analysis and Conclusions 

The Commission accepts Staff’s recommendation that SBC’s language should 
be adopted, subject to the modification proposed by Staff.  MCI failed to demonstrate 
adequately that SBC’s proposal would result in unwarranted billing.  The Commission 
follows its holding in the AT&T Arbitration that SBC may charge for extra work 
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performed, pursuant to its FCC Access Tariff No. 2.  The Commission also notes that 
this result is consistent with the determination made on Price Issues 10 and 25.  
Furthermore, Staff’s modification, which SBC accepts, resolves MCI’s criticism 
regarding schedule changes.   

J. Operations Support Systems (OSS) 

1. OSS1 

May MCI view Customer Proprietary Network Information (CPNI) prior to 
obtaining authorization to become the End User’s local service provider? 

a) MCI’s Position 

MCI should be permitted to view CPNI prior to obtaining authorization to become 
the End User’s local service provider because accessing CPNI is critical to acquiring a 
potential customer in the first instance.  MCI therefore objects to SBC’s proposal to 
include language in the Agreement that would prohibit MCI from accessing CPNI – 
specifically, customer service records (“CSR”), as well as the contract termination 
liability information that should be included in the CSR – until after the sale to the 
customer is completed. 

CPNI is specific information regarding the configuration of the customer’s 
account.  This may include information pertaining to the features or calling plans to 
which the customer subscribes, the customer’s address and directory listing information, 
and other information necessary to understand the customer’s service needs and 
requirements.  The type of CPNI that MCI primarily seeks to access is the CSR, which 
includes the customer’s name, address, telephone number, and the features and 
functions of the customer’s current subscription. 

MCI accesses CPNI in responding to customer inquiries during inbound or 
outgoing telemarketing calls.  When a potential customer contacts MCI and requests 
information about subscribing to MCI services, MCI first obtains the customer’s consent 
to view his customer service record and then accesses that customer’s CSR in order to 
work with the customer to ensure that the services that the customer has and wishes to 
keep are available in the MCI product offering.  MCI does not access CPNI information 
in bulk or prior to obtaining individual consent.  MCI does not maintain this information in 
a database or use it for any purposes other than working with the customer to order and 
provision service. 

MCI would be placed at a significant competitive disadvantage to SBC if the 
Commission does not adopt MCI’s position. Despite the clear intent of the FCC’s rules 
forbidding non-discrimination, SBC has proposed contract language that would prohibit 
MCI’s non-discriminatory access to SBC’s electronic pre-ordering systems until a 
prospective customer has chosen MCI as his/her local service provider. 

SBC’s proposal would slow the process of customer conversion by requiring that 
MCI receive the information manually, rather than electronically, during the pre-order 
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process.  MCI sees SBC’s proposal as a means to impair the way in which MCI 
presently does business in Illinois. The MCI position fully complies with applicable law 
and with its present practices throughout the country and has been accepted by 
Verizon, BellSouth, and Qwest.  Indeed, SBC appears to be the only RBOC that has 
chosen to attempt to redefine the stages of customer migration to include a new “pre-
pre-order” process called “marketing.”  MCI further asserts that SBC’s position is not 
supported by the law and is contradicted by other portions of agreed language in the 
proposed interconnection agreement.   

b) SBC’s Position 

SBC proposes that MCI be allowed electronic access to Customer Proprietary 
Network Information (“CPNI”) only after it has obtained authorization to become the end 
user’s local service provider.  MCI opposes such an authorization requirement. 

As an initial matter, it is important to highlight exactly what is at issue: the ability 
to obtain electronic access to CPNI – not disclosure of CPNI.  SBC discloses the end 
user’s CPNI to MCI when MCI has the customer’s authorization to view it.  At any time, 
upon written request and with a CPNI release, SBC will send MCI a paper copy of an 
end user’s Customer Service Record, which includes the CPNI.  However, SBC 
proposes that MCI not be allowed electronic access to CPNI until it has authorization to 
become the customer’s local service provider. 

The Commission need not tarry on this issue because MCI has already agreed 
that it cannot access CPNI electronically until the end user has agreed to switch his 
service.  In particular, in Section 3.2.2.1 of the OSS appendix, MCI has agreed that it 
“will not access the [CPNI] information specified in this subsection until after the End 
User requests that his or her Local Service Provider be changed to” MCI.  OSS 
Appendix § 3.2.2.1 (emphasis added).  As a result, MCI cannot contest the inclusion of 
language reiterating that obligation in Sections 2.5, 2.6, and 2.8 of the OSS Appendix. 

There also are sound reasons for not allowing MCI electronic access to CPNI 
until MCI has moved from a marketing mode to the pre-order phase.  First, marketing is 
not one of the OSS functions that the FCC has identified.  The FCC has determined that 
an ILEC must provide five OSS functions: pre-order, order, provisioning, 
repair/maintenance, and billing.  See UNE Remand Order at 425.  Marketing activity 
simply is not among those functions.  Indeed, the pre-order function does not begin until 
a CLEC has obtained authorization to be an end user’s local service provider: i.e., the 
marketing and sales function has been completed.  SBC has a duty under 47 U.S.C. § 
222(a) to protect the confidentiality of its proprietary information of its customers and the 
customers of other carriers, which resides in SBC’s databases.  Providing unfettered 
electronic access to these systems increases the risk that that confidentiality will be 
breached.  

Second, SBC has a legitimate interest in protecting its OSS so that it is not 
misused for marketing purposes.  Without the provisions that SBC proposes, CLECs 
could abuse the pre-order function by engaging in practices such as data mining and 
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screen scraping.  Denying electronic access to CPNI until the CLEC needs access to 
complete pre-order activity does not compromise the CLEC’s legitimate need for 
customer information, and it appropriately protects SBC’s OSS from unlawful searches 
of proprietary information while the CLEC is still in the marketing mode. 

The FCC has made clear in the CPNI Order  that CLECs are not entitled to use 
CPNI for marketing purposes.  The FCC rejected outright MCI’s request that it be 
allowed to access CPNI while marketing to a potential customer, stating “MCI . . . does 
not establish how its need for this information during an initial cold call to a potential 
customer overcomes that customer’s privacy interests - especially since there is no 
existing business relations, making MCI . . . or another similarly situated carrier a third 
party to the consumer.”  CPNI Order at  101 (footnotes omitted).  The FCC thus rejected 
MCI’s instant assertion that the pre-order phase (during which MCI can access CPNI 
electronically) includes all activities until the order is placed and finalized.   

The Commission should give no credence to MCI’s assertion that it will be at a 
disadvantage if the Commission rejects its position.  MCI has access to an end user’s 
CPNI once it obtains oral or written approval to view it, because SBC sends MCI a hard 
copy of the CSR.  Moreover, MCI’s competitive disadvantage argument ignores the fact 
the SBC imposes the same restrictions on its retail operations as it proposes here for 
MCI.  SBC may not obtain CSR information on an end user of MCI or of another CLEC 
via OSS without having the permission of the end user to convert from SBC, verified as 
required by the FCC’s anti-slamming rules.  SBC’s proposal does not impair MCI’s 
ability to compete, because it allows MCI to obtain all the CPNI it needs to determine 
the types of services it can offer to a potential customer, and it does so at parity with 
SBC’s retail operation. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

CPNI is specific customer information regarding the configuration of the 
customer’s account.  MCI states that the CPNI for which it primarily seeks to access is 
the CSR, which includes the customer’s name, address, telephone number, and the 
features and functions of the customer’s current subscription.  MCI has indicated that it 
does not access CPNI information in bulk or prior to obtaining individual consent.  MCI 
has also indicated that it does not maintain this information in a database or use it for 
any purposes other than working with the customer to order and provision service.  
Consistent with the determination of this issue, MCI shall be prohibited from doing so. 

MCI should be permitted to view CPNI prior to obtaining authorization to become 
the end user’s local service provider, provided that MCI has obtained the end user’s 
authorization to view the information.  SBC’s proposal to prohibit MCI from accessing 
CPNI until after the customer subscribes to MCI is inconsistent with the agreed portion 
of Section 2.5.  That Section provides that MCI may obtain CPNI of its subscribers “and 
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any other end user customer accounts where MCIm has obtained an authorization for 
release of CPNI from the end user customer.”  If the end user consents, then SBC may 
not interfere with the potential transaction by withholding CPNI.  If consent is not given, 
then MCI may not proceed to access CPNI for that end user.   

Furthermore, SBC’s reliance on §3.2.2.1 is not persuasive.  As a general matter, 
the Commission seeks to resolve disputed points in a manner consistent with the 
uncontested terms.  In this instance, however, the “uncontested” language of §3.2.2.1 – 
which concerns the same issue contested in §2.5 – is internally inconsistent within the 
OSS Appendix.  Specifically, the second sentence of §3.2.2.1 contains both the 
language identified by SBC and further states “…and an End User authorization for 
release of CPNI complies with conditions as described in section 3.2 of this Appendix.”  
Section 3.2 does not contain such conditions, however.  The Commission is not 
persuaded that selected language from an internally inconsistent provision should 
supersede a determination of the issue on the merits.  The Commission therefore 
rejects SBC’s  proposed language, and finds that §3.2.2.1 should be revised in a 
manner consistent with this determination. 

2. OSS 2 

MCI:  In the event of unauthorized access for use of SBC’s OSS by MCI 
personnel, should SBC be required to demonstrate that it incurred damages 
caused by the unauthorized entry, before MCI is obligated to indemnify SBC? 

SBC:  To what extent should MCI be required to indemnify SBC in the event of 
unauthorized access for use of SBC’s OSS by MCI personnel? 

a) MCI’s Position 

SBC’s proposed language to Section 2.2 of the OSS Appendix is unreasonable, 
because it would require MCI to indemnify SBC absent proof of fault and damages by 
MCI.  Furthermore, the inclusion of SBC’s proposed addition to Section 2.2 of the OSS 
Appendix would undermine the indemnity framework agreed to by the parties in GT&C 
Section 16.  While SBC’s proposed additional language to OSS Section 2.2 would 
require MCI to indemnify SBC regardless of any underlying fault on MCI’s part, the 
Parties have agreed in GT&C Section 16.1(a) to indemnify each other for “negligent 
acts or omissions, or willful misconduct.”  There is no reason to believe that the general 
indemnity language in the GT&C would not apply to the specific situation of 
unauthorized access to OSS, or that a different standard should apply in this 
circumstance.  Moreover, unlike the GT&C indemnity provision, SBC’s proposed 
language in Section 2.2 of the OSS Appendix is not a mutual indemnity – SBC offers no 
corresponding indemnity to MCI.   

b) SBC’s Position 

The parties dispute the scope of MCI’s indemnity obligation for damage to SBC’s 
OSS.  SBC proposes language that would require MCI to indemnify SBC for damage to 



04-0469 

 138

the OSS caused by anyone gaining access to the OSS through MCI’s workstations or 
systems.  MCI’s proposed language makes MCI responsible only if its use of the OSS 
gave rise to a claim against SBC by an MCI end user or third party. 

MCI’s access to SBC’s OSS provides many operational benefits to MCI.  Its use 
of the OSS also creates risks, however, such as the possibility that unauthorized use of 
the OSS through an MCI workstation could result in damage to the OSS or to a third 
party.  MCI, the entity with direct control over access to its workstations and systems, is 
in the best position to prevent such harm by securing its facilities.  And MCI would have 
little incentive to prevent OSS misuse if it bore no financial responsibility.  It stands to 
reason that, if MCI is allowed to access the OSS without direct supervision by SBC, MCI 
must assume the responsibility for defending against – and paying – claims by those 
who suffer injury as a result of alleged unauthorized misuse of the OSS through MCI’s 
facilities. 

MCI contends that SBC’s indemnification language is unnecessary and would 
undermine the indemnification provision in Section 16 of the GT&C.  But the 
indemnification provision in the GT&C appendix is more general and does not address 
the unique problems surrounding use of an OSS interface.  MCI also argues that, unlike 
the indemnification provision in Section 16 of the GT&C, SBC’s proposal is unfair 
because it does not involve mutual indemnity.  But it makes perfect sense for the 
indemnity to run only one way, because OSS access runs only one way.  MCI obtains 
access to SBC’s OSS; MCI does not provide SBC access to MCI’s OSS.   

Furthermore, “fault” is irrelevant, because SBC is also not “at fault” if OSS 
damage occurs through facilities or systems it has no ability to control.  Congress and 
the FCC require SBC to allow CLECs to access its OSS, and that requirement should 
not be applied in a way that imposes on SBC all the risk of injury that may result.  MCI 
should bear the risk because it is MCI’s election to access SBC’s OSS that created the 
risk that injury could occur through use of its facilities.  In addition, MCI’s proposed 
language is unacceptable because it makes MCI responsible only for claims of injury by 
third parties, and not for injuries to SBC.  MCI certainly cannot justify escaping 
responsibility for damage caused to the OSS (and SBC) through MCI’s use of the 
systems.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue.  

d) Commission Analysis and Conclusions 

We conclude that SBC should be required to demonstrate fault and damages by 
MCI—either directly by MCI or via a customer or third party—before MCI is obligated to 
indemnify SBC.  SBC’s proposed language to Section 2.2 of the OSS Appendix could 
require MCI to indemnify SBC absent such a showing.  SBC is correct to point out, 
however, that the ICA should specify liability for damages incurred by MCI itself as well 
as through its customers and third parties.   
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In GT&C Section 16.1(a), the Parties agreed to indemnify each other for 
negligent acts or omissions, or willful misconduct.  The Commission finds no reason that 
the general indemnity language in the GT&C should not apply to the specific situation of 
unauthorized access to OSS.  Similarly, there is no reason for an elevated standard of 
liability to apply in this circumstance.  The Commission accepts SBC’s contention that 
OSS access is unilateral, and therefore the effect of an indemnification provision will be 
unilateral.  The Commission does not view that argument as sufficient to impose a 
separate standard, however; it simply means that any claims for indemnification of OSS 
damage will be brought by SBC against MCI pursuant to GT&C §16.1.  Accordingly, the 
Commission accepts the language proposed by MCI subject to modification consistent 
with this determination.   

K. Price List (Price Schedule) 

1. Pricing 3 

MCI:  Prior to conformance of the ICA being negotiated, should the 
disaggregated NRCs SBC included in the Price List be shown as currently effective 
rates if SBC is precluded from delaying their effective date? 

SBC:  Should the ICA include a footnote specifying that the Commission’s Order 
in Docket 02-0864 permitted SBC Illinois’ non-recurring rates (NRC’s) to remain 
aggregated until sometime during the first quarter of 2005? 

a) MCI’s Position 

This dispute relates to the implementation of certain provisions of the 
Commission’s June 9, 2004 Order in Illinois Bell Telephone Company Filing to Increase 
Unbundled Loop and Nonrecurring Rates, Docket No. 02-0864 (“Order”). 

In ICC Docket No. 02-0864, the Commission ordered SBC to disaggregate its 
line connection and service order non-recurring charges (“NRCs”) into “connection” and 
“disconnection” charges.  Order at 198-99.  The Commission also ordered SBC to 
disaggregate the “connection” and “disconnection” charges into separate charges for 
the initial loop ordered and additional loops per order.  Order at 203-04.  Based on 
SBC’s purported need for time to implement system changes that would allow it to 
assess the NRCs on a disaggregated basis, the Commission allowed SBC to delay 
implementing the disaggregated charges until no later than the end of the first quarter of 
2005. 

In addition to the foregoing, the Commission’s Order in Docket 02-0864 also 
authorized SBC to assess certain charges for Electronic UNE-P POTS, UNE-P line 
connection and UNE-P basic line port install.  As SBC admitted in its July 1, 2004 
“Accessible Letter”, its systems are not yet capable of reflecting the above rate 
elements.  See SBC Accessible Letter, CLECAM04-159, July 1, 2004.  Notwithstanding 
this fact, SBC arranged to begin charging its competitors for these rate elements by 
developing a “work-around”, i.e., it increased certain other charges so as to immediately 
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reap the benefit of the Commission-sanctioned charges for the above-listed rate 
elements. 

If SBC can implement a “work-around” to benefit itself, it also should be required 
to implement a “work-around” to enable its competitors to reap the benefit of 
Commission directives favorable to them.  Inconsistent implementation of the foregoing 
provisions of the Commission’s Order is discriminatory and wholly unwarranted.  Thus, 
the Commission should order SBC to establish procedures pursuant to which the 
disaggregated NRCs SBC included in the Price List will be immediately available and 
should require SBC, from the date of the Order in Docket 02-0864, to true up any non-
disaggregated, i.e., combined, NRCs it assessed in connection with charges the 
Commission ordered disaggregated.  Similarly, to the extent that SBC failed to 
disaggregate any charges as required by the Commission’s Order, the Commission 
should grant MCI equivalent relief.  The Commission also should reject SBC Illinois’ 
proposed Footnote 7, which purports to allow SBC the maximum amount of delay 
possible before having to provide the disaggregated charges ordered by the 
Commission. 

Additionally, MCI believes that SBC has not properly implemented the 
Commission’s Order in Docket 02-0864, and as a result the aggregated and 
disaggregated NRCs reflected in SBC’s proposed rates are inflated and not in 
compliance with the Commission’s directives.  Moreover, as indicated above, it is not 
clear that SBC disaggregated all charges it was required to disaggregate.  Accordingly, 
if any of SBC’s relevant charges are revised prior to the effective date of the Parties’ 
ICA, the revised disaggregated charges should be included in the ICA without the 
Parties having to resort to the ICA’s intervening law provisions. Finally, because MCI’s 
Footnote 7 is only intended to provide a procedure for revising relevant charges 
included in the Price Schedule prior to the effective date of the Parties’ ICA, MCI’s 
Footnote 7 should be removed from the Price Schedule when the ICA is conformed to 
comply with the Commission’s order in this Docket. 

As MCI understands Staff’s recommendation, it is that the rates SBC will file in 
March 2005 should be used in lieu of the rates provided by SBC in the price schedule.  
This recommendation would impact all rates that are affected by footnote 7.  Assuming 
that the rates that will be filed by SBC to take effect in March 2005 are the same rates 
SBC provided in the price schedule, MCI disputes those rates for the following reasons.  

First, MCI does not agree that the rates provided by SBC appropriately reflect the 
ICC’s June 9, 2004 Order in Illinois Bell Telephone Company Filing to Increase 
Unbundled Loop and Nonrecurring Rates, Docket No. 02-0864 (“Order”).  One concern 
is that SBC’s line connection rates for DS0 loops reflect costs that are for “design loops” 
and thus are not appropriate for DS0 loops.  This concern was one of several raised by 
MCI and others in their Joint CLEC Application for Rehearing in ICC Docket 02-0864, 
filed July 7, 2004. 

Second, MCI cannot determine whether SBC has implemented the 
Commission’s Order as to the disaggregated prices provided by SBC.  This can be 



04-0469 

 141

demonstrated by comparing the disaggregated prices to the prior aggregated prices.    
For example, if one looks at the “initial connection” and “additional disconnection” prices 
at lines 142 and 144 of the price list, the disaggregated rates SBC will charge for the 
two functions after March 2005 for “line connection” for a DS0 loop sums to $58.50 for 
connection and disconnection.  This compares to an aggregated price prior to March 
2005 of $50.13, at line 141.  If one then looks at the “additional connection” and 
“additional disconnection” prices for a DS0 loop at lines 143 and 145 of the price list, 
those two rates sum to $40.95, compared to the aggregated price at line 141 prior to 
March 2005 of $50.13. 

The obvious conclusion to be drawn from this comparison is that SBC has 
developed its rates assuming that it will have virtually the same number of “additional 
connections” as “initial connections” (and the same number of “additional 
disconnections” as “initial disconnections”).  The validity of such an assumption is not 
intuitively obvious, and that is because most residential customers no longer have 
second lines and most customers converting service to a CLEC would likely not switch 
both lines on the same order.    

If, as is a more reasonable assumption, there will be more “initial” charges than 
“additional” charges, SBC’s assumption allows it to benefit by the “sum of the 
[disaggregated] parts” being greater than the [aggregated] “whole.”  In other words, 
SBC will charge a sum of $58.50 for connection and disconnection of the initial line 
(Price list lines 142 and 144) (compared to the aggregated rate of $50.13) more often 
than it will charge the sum of $40.95 for connection and disconnection of the additional 
line.  (Price list lines 143 and 145)  The result is that SBC will be unjustly enriched by 
the assumption that the “initial” and “additional” charges will occur in roughly the same 
volumes.   

b) SBC’s Position 

Issue Pricing 3 involves “disaggregated” nonrecurring charges (“NRCs”) while 
Issue Pricing 4 involves “aggregated” NRCs.  The Commission’s Order in Docket 02-
0864 approved aggregated NRCs (i.e., loop provisioning charges reflecting the 
aggregated costs of connecting and disconnecting a UNE loop) and directed SBC to 
disaggregate, by the end of the first quarter of 2005, all of its NRCs into connection and 
disconnection charges where applicable. SBC was also directed to disaggregate its 
provisioning NRCs into charges for initial and additional connections in the same 
timeframe.  Order, Docket 02-0864 at 199, 203-204 (June 9, 2004).  Consistent with 
that Order, SBC proposes to include the disaggregated NRCs in its Price List, with 
footnotes to explain that the disaggregated NRCs will become effective on March 31, 
2005 (Issue 3), while the aggregated NRCs will be effective only until they are 
superseded by the disaggregated NRCs (Issue 4).   

MCI objects to any delay in implementing the disaggregated NRC rate structure 
and  proposes to exclude the aggregated rates from the Price List entirely.  The 
Commission, however, rejected the proposal of MCI and other CLECs for an immediate 
disaggregation of NRCs in its Docket 02-0864 Order, at 199, 203-204.  In addition, the 
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Commission summarily denied an Application for Rehearing in which MCI and other 
CLECs requested that the Commission reconsider its decision.   

MCI argued that SBC should be able to immediately implement disaggregated 
NRCs using a “work around” similar to one used to implement certain new UNE-P 
charges.  The Commission rejected the same argument when MCI made it in its 
unsuccessful Application for Rehearing in Docket 02-0864.  Furthermore, SBC asserts 
that the work around MCI proposes is not possible.   

MCI also argued  that “SBC has not properly implemented the Commission’s 
Order in Docket 02-0864, and as a result the aggregated and disaggregated NRCs 
reflected in SBC’s proposed rates are inflated and not in compliance with the 
Commission’s directives.”  See MCI Ex. 6.0 (Price) at 49-50.  Mr. Price, however, 
offered no basis for this contention; nor did MCI propose any aggregated or 
disaggregated rates as an alternative to those in the Price Schedule.  In any event, the  
aggregated rates proposed by SBC are identical to the rates in SBC Illinois Tariff 20, 
which were reviewed for compliance with the Order in Docket No. 02-0864 by the 
Commission Staff and permitted to go into effect by the Commission following the 
issuance of the Order.  The nonrecurring cost studies submitted by SBC in compliance 
with the Order in that docket comply with the Commission’s directives.  The aggregated 
and disaggregated rates proposed by SBC were properly developed on the basis of that 
study.   

MCI also argued that “SBC’s line connection rates for DS0 loops reflect costs 
that are for ‘design loops’ and thus are not appropriate for DS0 loops.”  See MCI Ex. 
12.0 (Price) at 25.  As Mr. Price acknowledged, however, this concern was raised by 
MCI and other CLECs in their Application for Rehearing in Docket 02-0864, which was 
denied.  Accordingly, the Commission has already rejected MCI’s argument.  MCI 
further argued that there is something wrong with the disaggregated rates developed by 
SBC, because the sum of the disaggregated initial line connecting and disconnecting 
charges exceeds the aggregated rate, which reflects the costs of both connecting and 
disconnecting UNE loops.  That assertion fails to recognize that in calculating the 
nonrecurring costs on an aggregated basis, the disconnection costs were discounted to 
reflect the present value of the costs associated with disconnecting a loop  at the end of  
an assumed four-year location life for that loop.  See Order, Docket 02-0864 at 194-95.  
By contrast, the disconnection costs used to develop a disaggregated disconnection 
charge are not discounted to reflect a present value since the rate will not apply until the 
future when the loop is actually disconnected.  In addition, the aggregated charge 
reflects costs for additional lines as well as initial lines.  For these reasons, the 
aggregated NRC rate will necessarily be less than the sum of the disaggregated initial 
connection and disconnection charges.   

SBC views Staff to agree that the Order in Docket 02-0864 did not require the 
immediate disaggregation of the NRCs.  Staff, however, recommends that the NRCs 
included in the ICA should be those based on a “forthcoming tariff.”  There is no reason 
to wait for a “forthcoming” tariff to determine the appropriate aggregated charges 
because those charges are contained in the currently effective tariff filed in compliance 
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with the Order in Docket 02-0864 and allowed to go into effect on June 25, 2004 after 
Staff review.  Nor is there any reason to wait for a “forthcoming” tariff to determine what 
disaggregated charges should be included in the Price Schedule.  The appropriate 
disaggregated charges have already been determined on the basis of the compliance 
cost studies presented for Staff’s review following the issuance of the Order in Docket 
02-0864 and, therefore, are already included in the Price Schedule proposed by SBC in 
this case.  Staff did not challenge SBC’s  disaggregated rates, and SBC has no plan to 
include different disaggregated rates in any “forthcoming” tariff filing.  Accordingly, there 
is no reason not to include those rates in the Price Schedule now, with a footnote 
indicating that they will become effective within the first quarter of 2005.   

c) Staff’s Position 

The Staff recommends that the rates based on the Commission’s UNE Loop 
Order, which will be contained in a forthcoming SBC tariff, should be used in this ICA.  
The rates in the ICA can then be modified, if needed, once the applicable SBC tariffs 
are modified.  Finally, the Staff recommends that the disputed footnote 7 should more 
closely track the Commission’s Order in its UNE Loop Order.  The Staff, accordingly, 
recommends that footnote 7 read as follows: “In accordance with the Commission’s 
UNE Loop Order in Docket 02-0864, the connect and disconnect charges must be 
disaggregated within the first quarter of 2005.” 

d) Commission Analysis and Conclusion 

The Commission agrees with SBC that this arbitration is not the forum for MCI to 
re-litigate issues that were decided in Docket 02-0864.  Nor is it the place for MCI to 
bring complaints about the alleged failure of SBC to implement the provisions of that 
Order.  The Commission also agrees with SBC that the ICA should include aggregated 
and disaggregated prices in the price list.  With respect to footnote 7 [Pricing Issue 3], 
the Commission adopts Staff’s proposed language to best follow the UNE Loop Order in 
02-0864.  For footnote 8 [Pricing Issue 4], however, the Commission adopts SBC’s 
proposed language, which most clearly explains the expiration of the aggregated NRCs.    

2. Pricing 4 

MCI:  Prior to conformance of the ICA being negotiated, should the Illinois Price 
List be updated to exclude combined rates that the ICC ordered SBC to disaggregate if 
SBC is prohibited from charging combined rates? 

SBC: Should the disaggregated NRCs ordered by the Commission in Docket 02-
0864 become effective immediately in the ICA?  

a) MCI’s Position 

As discussed in Price Issue 3 above, SBC should not be permitted to continue to 
assess combined charges for services the Commission ordered SBC to charge for on a 
disaggregated basis.  Since necessary but incomplete system changes are apparently 
not preventing SBC from immediately recovering costs for Commission-authorized rate 
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elements, system changes purportedly needed to assess disaggregated charges 
similarly should not prevent SBC from immediately providing CLECs the benefit of 
Commission ordered disaggregated rates.  Accordingly, MCI respectfully urges the 
Commission to reject SBC’s proposed Footnote 8, which purports to allow SBC to 
continue assessing combined charges, rather than disaggregated charges, for as long 
as arguably possible. 

Additionally, MCI does not believe the combined charges SBC proposed are 
appropriate.  Accordingly, if SBC is not precluded from assessing those charges and 
those charges are revised prior to the effective date of the Parties’ ICA, the revised 
combined charges should be included in the ICA without the Parties having to resort to 
the ICA’s intervening law provisions. 

Finally, because MCI’s Footnote 8 is only intended to provide a procedure for 
revising relevant charges included in the Price Schedule prior to the effective date of the 
Parties’ ICA, MCI’s Footnote 8 should be removed from the Price Schedule when the 
ICA is conformed to comply with the Commission’s order in this Docket. 

b) SBC’s Position 

See SBC’s position for Pricing Issue 3. 

c) Staff’s Position 

This issue is similar to Price Schedule Issue 3 immediately above.  The Staff, like 
above, recommends that the rates based on the Commission’s UNE Loop Order in 
Docket 02-0864, which will be contained in a forthcoming SBC tariff, should be used in 
this ICA.  The rates in the ICA can then be modified, if needed, once the applicable SBC 
tariffs are modified.  Finally, the Staff recommends that the disputed footnote  should 
more closely track the Commission’s UNE Loop Order in Docket 02-0864, and read as 
follows: “In accordance with the Commission’s UNE Loop Order in Docket 02-0864, the 
connect and disconnect charges must be disaggregated within the first quarter of 2005.” 

d) Commission Analysis and Conclusion 

See the Commission Analysis and Conclusions for Pricing Issue 3. 

3. Pricing 5 

Should there be a rate for line station transfer? 

a) MCI’s Position 

There should not be a rate for line station trans fer.  The term refers to a process 
that is not uncommon in telephony.  There are various reasons why a line station 
transfer might occur.  For example, when SBC replaces copper feeder with fiber feeder 
in its loop plant, it will need to disconnect the old copper feeder at the distribution 
terminal and reconnect the distribution pairs to the terminals fed by the new fiber plant.  
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Other reasons for a line station transfer include instances where a bad pair is identified.  
The process of taking that bad pair out of service and reconnecting the end user to a 
working pair is a line station transfer. 

The rate for line stations transfer should be $0.00.  This is because SBC’s costs 
associated with line station transfers are not directly recovered on a case-by-case basis.  
Rather, those costs are averaged in to SBC’s one-time charges for line connection.  
Allowing SBC to recover those costs via a direct charge, as well as through the 
aggregate costs that it recovers via its line connection rate, would mean that SBC is 
recovering the same costs twice. 

b) SBC’s Position 

In some instances where loop conditioning is requested through the trouble ticket 
process, SBC is able to provide a loop with the desired characteristics by performing a 
less expensive work activity (a line and station transfer or “LST”).  MCI takes the 
position that SBC should not be allowed to charge for the work performed in connection 
with such an LST.  MCI asserts that the costs associated with LST activities performed 
during the process of provisioning a loop or resolving a maintenance problem are 
already reflected in SBC’s line connection charges.  The issue here, however, concerns 
the rate applicable to LSTs performed in lieu of conditioning after a loop has already 
been provisioned.  When SBC is able to perform an LST in lieu of conditioning, it should 
be compensated for the actual work it performs associated with that LST in lieu of the 
rate that would otherwise be charged for the conditioning work avoided by the LST.  Dr. 
Currie, who was responsible for performing the loop nonrecurring cost studies used to 
establish SBC’s existing line connection charges, confirmed that those charges do not 
reflect any of the costs for LSTs performed in lieu of loop conditioning.  Accordingly, the 
Commission should reject MCI’s proposal and approve the cost based rate proposed by 
SBC, as shown at line 84 of the Price List.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

MCI failed to substantiate its claim that costs associated with LSTs are recovered 
through line connection charges in SBC’s cost studies.  The Commission therefore will 
permit the recovery for LSTs.  The Commission, however, rejects SBC’s argument that 
it is entitled to charge for the LST in lieu of conditioning charges that otherwise would 
have been occurred.  The Commission emphasizes that SBC may charge for LSTs 
because there is insufficient evidence that they are  recovering those costs elsewhere.  
Had that been established, then  SBC would not be allowed to charge for LSTs even if a 
line and station transfer is done in lieu of conditioning the loop.  
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4. Pricing 6 

Should SBC be permitted to charge differently for removal of bridge tap under the 
modified maintenance process? 

a) MCI’s Position 

This dispute involves the rates proposed by SBC for removal of bridge tap.  As 
the Commission is aware, removal of excessive bridge tap is necessary for a loop to be 
capable of carrying DSL-based services. 

The only rate that SBC should charge MCI for removal of bridge tap is the 
TELRIC rate approved by the Commission, which is $14.  This Commission-approved 
rate is reflected at lines 95 and 99 of the Price List.  There is no basis for the excessive 
rates, proposed by SBC, which range from $286.75 to $742.35. 

b) SBC’s Position 

Bridged tap is used in SBC’s loop plant to provide loop assignment flexibility, 
thereby enabling SBC to meet customer demand with fewer loop facilities.  The 
provisioning standards for xDSL technologies generally call for the removal of 
“excessive” bridged tap (i.e., bridged tap that exceeds 2500 feet in length).  Non-
excessive bridged tap (i.e., bridged tap with a total length of less than 2500 feet) is 
generally acceptable for xDSL service.  SBC, however, does offer CLECs loop 
conditioning options for the removal of “all” bridged tap and non-excessive bridged tap 
(“RABT”) for the rare instances in which non-excessive bridged taps may impact the 
provision of xDSL based services.   

SBC proposes to include in the Price Schedule TELRIC based rates applicable to 
the RABT offering.  MCI opposes those rates, arguing that the only rate that SBC 
should be allowed to charge MCI for removing bridged tap is the rate previously 
approved by the Commission and shown on lines 95 and 99 of the Price Schedule.  
That rate was developed for standard xDSL conditioning options and is applicable to the 
removal of excessive bridged tap only.  Since most xDSL technologies currently 
deployed are designed to operate on loops containing non-excessive bridged tap, the 
removal of “non-excessive” bridged tap is generally not necessary and, therefore, is not 
part of SBC’s standard conditioning option.  In fact, the removal of non-excessive 
bridged tap was not even contemplated when the rate approved by the Commission 
was developed and, therefore, that rate does not reflect the significant additional costs 
associated with removing non-excessive bridged tap.  Accordingly, there is no valid 
basis for MCI’s proposal to delete prices for the RABT offering from the Price Schedule.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

MCI points out that the Commission approved a $14 rate for the removal of 
bridged tap.  That charge, however, is only for the removal of excessive bridged tap, not 
all bridged tap.  Excessive bridged tap is bridged tap that is longer than 2,500 feet for an 
entire loop, or a single bridged tap exceeding 2,000 feet in length.  When the 
Commission approved the $14 rate for bridged tap removal, it assumed that only 
excessive, not all, bridged tap would be removed from the loop.  Since almost all 
instances of xDSL provisioning appear to function without removing all bridged tap, SBC 
should be permitted to charge for the removal of non-excessive bridged tap at the 
request of a CLEC.  That leaves the reasonableness of the proposed charges.  The 
Commission notes that MCI did not dispute the cost support for SBC's proposed 
charges.  Instead, they argued that the rate should be the same as the one for the 
removal of excessive bridged tap.  Because the Commission finds that it should not, it 
accepts SBC’s proposed rates with respect to this issue. 

5. Pricing 7 

Should the broadband prices be included in the price list? 

a) MCI’s Position 

The broadband rates in the price list are the TELRIC rates that the Commission 
previously ordered.  Having the prices in the agreement creates contractual certainty 
and clarity for both parties, allowing both parties to know exactly what will be paid for 
each element and service ordered under the agreement. 

b) SBC’s Position 

For the reasons discussed in connection with NGDLC Issue 1 and UNE Issue 31, 
the Commission should reject MCI’s proposal to include TELRIC -based rates for access 
to an SBC provided packetized broadband service at lines 114 through 125 of the Price 
List.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Consistent with our determination of Issue NGDLC 1, the Commission finds that 
there is no broadband UNE.  Accordingly, no price for it should be listed. 

6. Pricing 8 

What are the appropriate rates for acceptance and cooperative testing? 
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a) MCI’s Position 

This dispute involves whether SBC should levy an explicit charge for acceptance 
and cooperative testing. 

As discussed above on Price Schedule Issue 5, certain costs incurred by SBC 
are recovered on an averaged basis.  That is, rather than assessing explicit fees for the 
functions, they historically have been recovered in one-time fees applied when the 
customer initiates service.  That practice is reasonable because turning up service 
typically involves a certain amount of testing.  Otherwise, SBC’s personnel would have 
no way of knowing that the service is working properly. 

For this reason, the rate for acceptance and cooperative testing should be $0.00, 
because the costs are already recovered via SBC nonrecurring charge(s).  Allowing 
SBC to charge a rate for these services in addition to the nonrecurring rate is allowing 
SBC to charge MCI twice for the same function. 

b) SBC’s Position 

This issue involves MCI’s proposal to require SBC to provide acceptance and 
cooperative testing for free, as reflected by MCI’s proposal to include a rate of $0.00 for 
such services in the Price List.  As discussed in connection with xDSL Issues 4, 5 and 
7, acceptance and cooperative testing are two testing options available on request 
when a CLEC has requested that SBC install a new xDSL capable loop.  SBC asserts 
that these options fall outside the scope of Sections 251(b) and (c) of the 1996 Act and, 
therefore, are not subject to mandatory negotiation and arbitration provisions of Section 
252(a) and (b).  Accordingly, it is inappropriate to include rates, terms and conditions for 
the provision of acceptance and cooperative testing in this ICA.   

As is also discussed in connection with xDSL Issues 4, 5, and 7, if terms and 
conditions for the provision of acceptance and cooperative testing are to be included in 
the ICA, the Commission should find, consistent with its holding in the AT&T Arbitration 
(Docket 03-0239), that SBC’s labor rate as set forth in its FCC access tariff applies to 
such testing activities.  Acceptance and cooperative testing are not part of the standard 
provisioning process for xDSL loops.  Thus, contrary to MCI’s assertion, the costs 
associated with such testing are not recovered through SBC’s nonrecurring charges 
applicable to xDSL loops.  

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission rejects SBC’s suggestions of non-arbitrability based upon their 
negotiations of xDSL issues 4, 5, and 7 in the context of this ICA.  The Commission 
finds, however, that SBC should be permitted to charge for the optional testing if 
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requested by MCI.  Similar to 03-0239, we find that SBC’s FCC access tariff applies to 
such testing activities.   

7. Pricing 9 

What are the appropriate rates for maintenance of service charge and/or service 
call charge? 

a) MCI’s Position 

This dispute involves the appropriate rates for certain maintenance functions 
provided by SBC at MCI’s request.  The appropriate rate should be the Commission 
ordered forward-looking TELRIC cost based rate, and MCI has proposed such rate as 
its labor rate in Issue Price Schedule 10 below.  Maintenance and service calls are an 
integral part of furnishing telecommunications service.  Therefore, the pricing of 
maintenance and service calls should be consistent with the pricing of the services to 
which they relate.  Accordingly, maintenance and service calls for services provided at 
TELRIC rates should be priced at TELRIC rates. 

b) SBC’s Position 

See SBC’s position for Pricing 10. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission does not accept MCI’s broad contention that the pricing of 
maintenance and service calls should be consistent with the pricing of the services to 
which they relate.  The only credible reason to grant MCI's request to incorporate 
interim TELRIC rates with respect to related pricing issues is that there are no other 
proposed rates.  The Commission, however, will not ignore SBC's existing labor rates 
within the FCC tariffs or its earlier determination in the AT&T Arbitration.  Accordingly, 
MCI’s proposal is rejected.  

8. Pricing 10 

What are the appropriate labor rates? 

a) MCI’s Position 

This dispute involves the appropriate labor rates for application to certain 
functions provided by SBC at MCI’s request. 

The appropriate rates should be Commission ordered forward-looking TELRIC 
cost based rates, which MCI has provided.  As with the maintenance and service 
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functions noted above on Price Schedule Issue 9, these costs are incurred as an 
integral part of furnishing telecommunications service and the pricing should be 
consistent with the pricing of the services to which they relate.  Accordingly, labor rates 
associated with services provided at TELRIC rates should be priced at TELRIC rates.  
Further, MCI believes that these prices should be in the agreement.  Having the prices 
in the agreement creates contractual certainty and clarity for both parties because both 
parties will know exactly what will be paid for each element and service ordered under 
the agreement. 

b) SBC’s Position 

The parties disagree on the appropriate  labor rate for services SBC performs for 
MCI beyond those necessary to provide UNEs.  SBC proposes that the Price List 
reference its FCC Tariff No. 2, while MCI proposes that the rate be a Commission-
ordered TELRIC rate.  SBC views Staff to supported SBC’s position on Issue 10. 

The services at issue here are certain functions, such as making service calls or 
coordinating hot cuts, that are not required by the 1996 Act but that are provided by 
SBC at MCI’s request.  The Commission should find, consistent with its holding in the 
AT&T Arbitration Decision (at 107), that SBC’s labor rate as set forth in FCC Tariff No. 2 
is applicable.  Staff similarly recommends that the Commission follow the AT&T 
Arbitration Decision and direct the parties to apply the labor rates set forth in SBC’s 
FCC Tariff No. 2.  MCI contends that cost-based rates are appropriate because the 
costs are incurred as an integral part of furnishing telecommunications services and the 
pricing should be consistent with the pricing of services to which they relate.  It thus 
proposes a rate of $10.72 per quarter hour.  See Price List, line 133. 

The Commission should reject MCI’s proposal.  Although MCI suggests that its 
proposed rate reflects forward-looking TELRIC cost based rates, it nowhere identifies 
the Commission order establishing the $10.72 rate or the services to which that rate 
was originally applied.  As a result, the Commission should give the rate no credence.  
Moreover, MCI’s statement that TELRIC rates must apply to any services that “relate” to 
the furnishing of telecommunications service represents an unprecedented expansion of 
the TELRIC regime.     

c) Staff’s Position 

See Staff Position for Issue LNP 3. 

d) Commission Analysis and Conclusions 

The Commission follows its decision in the previous issue and in the AT&T 
Arbitration.  The Commission is not persuaded to adopt TELRIC rates for labor 
associated with services that are priced at TELRIC rates.  Rather, SBC shall be 
permitted to charge its labor rates now in existence within its FCC tariffs.   
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9. Pricing 11 

MCI: What are the appropriate rates for central office to engineering control 
splice, central office to remote terminal, central office to serving area interface, and 
central office to terminal subloops? 

SBC: Should rates for declassified network elements be included in the Price 
Schedule?  

a) MCI’s Position 

This dispute involves the appropriate rates for certain functions provided by SBC 
at MCI’s request.  Until the Commission orders permanent rates for central office to 
serving area interface and central office to terminal subloops, the interim rates set forth 
in SBC Illinois’s Tariff 20, Part 19, Section 16 that was effective on May 17, 2003, 
should apply, and these are the rates that MCI has proposed in the price list.  For the 
other rates, until the Commission orders permanent rates, these rates should be interim.  
And these prices should be in the agreement.  Having the prices in the agreement 
creates contractual certainty and clarity for both parties because both parties will know 
exactly what will be paid for each element and service that is ordered. 

MCI believes that Mr. Hanson incorrectly assumes in his testimony that SBC “is 
no longer obligated to provision feeder subloops as part of a UNE.”  (lines 127 – 128.) 
SBC’s obligation under federal law is the same as it was on June 15, 2004.  Moreover, 
the USTA II decision did not impact in any way SBC’s obligations under Illinois state 
law. 

b) SBC’s Position 

SBC asserted that the subloops referred to in Pricing 11 are part of the feeder 
loop plant.  SBC states that it is not obligated to provide these subloops and thus rates 
for these subloops should not be included in the ICA.  

c) Staff’s Position 

The Staff disagrees with MCI’s assertion that SBC’s obligation under federal law 
is the same as it was on June 15, 2004.  Staff also disagrees with SBC, however, that 
any network elements that have been declassified should not be included in this Pricing 
Schedule.  

The Staff agrees that SBC is no longer obligated to provision feeder subloops as 
a UNE.  Even though these are no longer UNEs, they are subject to unbundling 
requirements under Section 271 of the Federal Act and Section 13-801 of the Public 
Utilities Act.  If the Commission were to order the use of the interim rates as MCI 
proposes, SBC would be in compliance with its requirements under Section 271 and 13-
801 of the Public Utilities Act (“PUA”).  SBC, however, would also be in compliance with 
its unbundling requirements under Section 271 of the Federal Act and Section 13-801 of 
the PUA, if it provided feeder subloops at rates based on a cost-based methodology 
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other than TELRIC.  SBC failed, however, to provide the Commission with proposed 
rates, instead arguing that no rates should be included for declassified UNEs.  As noted 
above, SBC has an obligation to provide certain network elements under Section 271 of 
the Federal Act and under Section 13-801 of the PUA.  Consequently, since MCI is the 
only party that has proposed rates for these network elements, the Staff recommends 
that the Commission adopt MCI’s proposed interim rates.   

d) Commission Analysis and Conclusions 

Pricing 11 is closely related to Pricing 18.  The issue is whether rates for feeder 
subloops should be included in the ICA.  We note that in the recent XO Arbitration 
Decision (Docket 04-0371), we allowed SBC to delete prices for feeder subloops from 
the parties’ ICA. Consistent with that decision, we adopt SBC’s proposal to exclude 
rates for the subloops listed in Pricing 11 from the ICA.  

10. Pricing 15 

MCIm: What are the appropriate rates for entrance facility? 

SBC: See  Pricing 11 

a) MCI’s Position 

The appropriate rates should be Commission-ordered forward-looking TELRIC 
cost based rates, which MCI has provided in the price list.  These rates are identical to 
the rates set forth in SBC Illinois’s Tariff 20, Part 19, Section 12, effective on April 18, 
1998.  These Commission-approved prices should be in the agreement.  Having the 
prices in the agreement creates contractual certainty and clarity for both parties 
because both parties will know exactly what will be paid for each element and service 
that is ordered.    

b) SBC’s Position 

MCI proposes to include in the Price List TELRIC-based prices applicable to 
“entrance facilities,” i.e., facilities used to connect an ILEC network with a CLEC 
network.  The TRO held that CLECs are not entitled to unbundled access to entrance 
facilities.  Accordingly, MCI’s proposal should be rejected.  Contrary to MCI’s assertion, 
the fact that its proposed rate for entrance facilities was taken from SBC Tariff 20 does 
not support inclusion of that rate in this ICA.  For the reasons discussed in Section I 
above, SBC has no “continuing state law obligation” to provide entrance facilities.  
Furthermore, if the Commission were to adopt Staff’s position that SBC has an 
obligation to provide non-251 UNEs under Illinois law at non-TELRIC “cost based” rates, 
such a determination would not support the inclusion in the ICA of MCI’s proposal to 
include TELRIC-based rates for entrance facilities.  SBC Tariff 20 is currently under 
review in Docket 01-0614 on Remand.  One purpose of that proceeding is to determine 
the revisions to the tariff that are necessary to reflect changes in federal law resulting 
from the TRO and USTA II.  Accordingly, the fact that the tariff has not been formally 
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amended to reflect necessary changes resulting from the TRO, including the removal of 
prices for entrance facilities, does not justify including such prices in this ICA.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Pricing 15 is closely related to NIM 17.  It concerns the appropriate rates for 
entrance facilities.  In NIM 17 we conclude that SBC is not obligated to provide entrance 
facilities at TELRIC prices under Section 251 of the Act.  We note, however, that SBC 
currently offers interconnection facilities at TELRIC prices under its currently effective 
state tariff, which is under review in the Section 13-801 remand proceeding (Docket 01-
0614).  While SBC argues that the tariff prices should not be included, it proposes no 
alternative.  Therefore, we conclude that the ICA should include MCI’s proposed rates, 
which mirror those of SBC’s currently effective state tariff, subject to revision upon the 
finalization of Docket 01-0614.  

11. Pricing 17 

MCI: What are the appropriate rates for digital cross-connect system? 

SBC: See Pricing 11 

a) MCI’s Position 

The appropriate rate should be the Commission ordered forward-looking TELRIC 
cost based rate.  However, because the ICC has not established such a rate for digital 
cross-connect system, MCI has proposed the rates approved by the Texas PUC as a 
proxy until such time as the Commission establishes rates for digital cross-connect 
system. 

b) SBC’s Position 

MCI has proposed to include in the Price List TELRIC-based rates for digital 
cross-connect systems (“DCS”).  MCI’s proposal should be rejected because DCS is not 
a UNE.  A DCS aggregates and disaggregates high speed traffic carried between 
another carrier’s point of presence (“POP”) and an incumbent LEC’s switching office, a 
connection that is often described as an “entrance facility” or “backhaul facility.”  As 
discussed in connection with NIM Issue 17, however, the TRO determined that ILECs 
are not required to provide CLECs with access to such facilities on an unbundled basis.  
TRO  365, 366.  Furthermore, the FCC only requires “incumbent LECs to permit 
competitors to use DCS functionality in the same manner that incumbent LECs now 
permit [interexchange carriers (“IXCs”)] to use such functionality.”   The IXCs use the 
DCS functionality when obtaining the NRS service discussed above, which as noted 
above is offered to IXCs under the rates, terms and conditions of SBC’s access tariff, 
and the rates for those services are not TELRIC-based.  Consistent with the Local 
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Competition Order, DCS services are also available to MCI and other CLECs under the 
terms of SBC’s access tariff.  Accordingly, MCI’s proposal to include alleged TELRIC-
based rates for DCS in the Price List should be rejected.    

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Pricing 17 is related to NIM 17.  It deals with the appropriate rates for Digital 
Cross-Connect systems (DCS).  SBC notes that DCS aggregates and disaggregates 
high-speed traffic between carriers’ networks, a connection often referred to as 
“entrance facilities” or “backhaul facilities”.   As noted under NIM 17, SBC is not 
obligated to provide entrance facilities at TELRIC prices under Section 251 of the Act.  
SBC is currently offering DCS under its effective state access tariff.  We see no reason 
to request SBC to offer DCS at TELRIC prices.  Therefore, we reject MCI’s proposal.  

12. Pricing 18 

MCI: What are the appropriate rates for central office to remote terminal dark 
fiber loop/subloop? 

SBC: See  Pricing 11 

a) MCI’s Position 

Until the Commission orders permanent rates for central office to remote terminal 
dark fiber loop/subloop, the interim rates set forth in SBC Illinois’s Tariff 20, Part 19, 
Section 16, effective on May 17, 2003, should apply.  These are the rates that MCI has 
proposed in the price list, and MCI believes these prices should be in the agreement.  
Having the prices in the agreement creates contractual certainty and clarity for both 
parties because both parties will know exactly what will be paid for each element and 
service that is ordered.    

b) SBC’s Position 

The Commission should reject MCI’s proposal to include in the Price  Schedule 
“interim” TELRIC -based rates for subloops that originate in the central office.  Such 
subloops are part of the feeder loop plant.  As discussed in connection with UNE Issues 
40 and 41, SBC has no obligation to provide MCI with unbundled access to feeder 
subloops.  See TRO  254.  Accordingly, the ICA should not include rates, terms and 
conditions for the provision of feeder subloops.   

Staff acknowledges that SBC is no longer obligated to provision feeder subloops 
as UNEs, but argues that feeder subloops are subject to unbundling requirements under 
Section 271 of the 1996 Act and Section 13-801 of the PUA.  Staff further argues that, 
although SBC would be in compliance with such requirements if it provided feeder 
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subloops “at rates based on a cost based methodology other than TELRIC,” SBC “failed 
to provide the Commission with proposed rates” and, therefore, MCI’s proposed interim 
rates should be adopted.   

  Staff’s argument that the ICA should reflect a 271 or 13-801 “requirement” to 
provide feeder subloops on an unbundled basis is legally unsustainable within the 
framework of an arbitration pursuant to Section 252.   Furthermore, the XO Arbitration 
held that pricing for feeder subloops should be deleted from the XO/SBC ICA.  Order, 
Docket 04-0371 at 61.  Staff’s argument is particularly inappropriate in this case, 
because MCI did not request that SBC negotiate rates, terms and conditions for the 
provision of subloops as “271 UNEs” or “Section 13-801 UNEs.” 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Pricing 18 is similar to Pricing 11.  For reasons stated in our conclusion for 
Pricing 11, we adopt SBC’s proposal to exclude rates for central office to remote 
terminal dark fiber subloop.This result is consistent with that reached in the XO 
Arbitration Decision states that: 

SBC asserts, without contradiction from XO, that the subject subloops are 
each part of SBC’s feeder plant, not its distribution plant.  Therefore, SBC 
can delete subloop pricing for the three pertinent loops.  However, XO will 
still have access … [but] such access does not require that the subloop 
component be available as a stand-alone UNE, but as part of the 
complete transmission path described in TRO ¶ 296.  

Order, 04-0371, at 61. 

13. Pricing 19 

What are the appropriate rates for routine modifications? 

a) MCI’s Position 

This issue is similar to the disputes on Price Schedule Issues 5 and 8 discussed 
above, and arises out of the historic practice for recovery of such costs.  As noted in the 
referenced discussions, certain costs have historically been recovered indirectly rather 
than through an explicit charge.  For that reason, MCI proposes a rate for routine 
modifications of $0.00, because SBC has recovered the costs via other rates.  Allowing 
SBC to charge a rate for this service in addition to the other rates is allowing SBC to 
charge MCI twice.    
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b) SBC’s Position 

The TRO states unequivocally that the FCC’s “pricing rules provide incumbent 
LECs with the opportunity to recover the costs of . . . routine network modifications.”  
TRO  640.  SBC proposed that the price for routine network modifications be 
determined on an individual case basis (“ICB”), and reflect an engineering estimate of 
the actual costs of time and material required to perform the routine network 
modifications.  To allay concerns that SBC’s proposal might lead to the double-recovery 
of routine maintenance costs that are otherwise recovered through existing loop rates, 
SBC offered to include clarifying language in the UNE Appendix which includes the 
following statement:  “ICB rate shall not include any costs already recovered through 
existing applicable recurring charges.”   

MCI objects to SBC’s proposal to recover routine network modification costs on 
an ICB basis.  Instead, MCI proposes that the price for routine network modifications be 
set at $0.00 in all cases.  MCI maintains that its position is supported by the 
Commission’s decision in the recent XO Arbitration proceeding, Docket 04-0371.  In 
fact, the XO Arbitration Order expressly adopted SBC’s position, holding that “SBC may 
impose a charge, on an ICB basis, for any routine network modification cost that is not 
recovered through existing UNE rates (or any rate) and for any network modification 
cost that is not routine.”  Order, Docket 04-0371 at 11 (Sept. 9, 2004).  MCI’s proposal 
is based on the erroneous assumption that costs of routine network modifications are 
fully recovered through existing recurring loop rates.  In fact, the cost studies used to 
establish existing loop rates do not reflect all the costs of equipment installed as a part 
of routine network modifications.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

At issue is whether MCI successfully establishes that the costs for routine 
network modifications has been recovered through existing rates.  The Commission 
finds that MCI did not meet its burden.  It therefore is improper to set the rate at $0.00 
for all routine modifications.  Accordingly, SBC prevails on this issue.  However, to 
remain consistent with the XO Arbitration Order.  SBC shall expressly certify that no 
cost recovered by routine network modification charges is recovered by any other rate 
or charge.  See Order, 04-0371, at 12. 

14. Pricing 25 

What are the appropriate rates for coordinated hot cuts? 

a) MCI’s Position 

The appropriate rates should be Commission ordered forward-looking TELRIC 
cost based rates.  The cost-based rates that should be included in the Agreement are 
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the comparable rates MCI proposed in Docket 03-0593, which are simplified and set out 
in the following table.  Having the prices in the agreement creates contractual certainty 
and clarity for both parties because both parties will know exactly what will be paid for 
each element and service that is ordered. 

Table Pricing Schedule 25   

Offering  MCI Proposed Rate  
Enhanced Daily Process - CHC Basic Option  $0.64 

 

b) SBC’s Position 

The parties disagree on the appropriate rate for the additional effort involved in 
providing a coordinated hot cut (“CHC”).  SBC proposed no language for this specific 
service in the Price List, although it references a rate elsewhere in the Agreement.   MCI 
proposes that the rate be a Commission-ordered TELRIC rate.   

As an initial matter, it is important to clarify that the cost of providing the 
unbundled loop when service for a customer is cut over to MCI is not at issue.  That 
charge, which is TELRIC-based, is the only provisioning charge for non-CHC requests.  
That loop charge does not include SBC’s additional labor cost to provide the additional 
coordination MCI can request for a hot cut.  The charge for such optional coordination is 
at issue here, and SBC proposes that the rates be those set forth in Section 13.2.6 of its 
FCC Tariff No. 2.  This Commission determined last year that CHCs require SBC to 
perform additional work and that it should be compensated for that work at the rates set 
forth in SBC’s FCC Tariff No. 2.  AT&T Arbitration Decision at 107.  SBC asserts that 
Staff supports its proposal. 

MCI contends that the appropriate CHC rate should be Commission-ordered 
forward-looking TELRIC cost based rates, and it proposes “the comparable rates” it 
submitted in Docket No. 03-0593.  MCI’s position is wrong.  SBC asserts that the 
Commission never adopted the rates MCI proposed, or any other rates, in Docket 03-
0593. 

Second, the $.64 rate that Mr. Price proposes relates to a different process for 
hot cuts than is at issue in this Agreement.  The rates that MCI submitted in Docket No. 
03-0593 related to a new batch cut process being deve loped in that docket, while MCI’s 
hot cut options under this Agreement are the standard CHC option and the standard 
frame due time (“FDT”) option.  The batch cut process SBC offered in Docket No. 03-
0593 – for which MCI submitted the $.64 rate it also proposes here – bills hot cuts in a 
different manner and with a different rate structure than SBC’s standard options.  The 
rates for the two types of hot cut processes should not be mixed.   

Finally, MCI fails to explain how the rate it proposes here relates to the rate it 
proposes for Price Issue 10.  The additional work associated with a CHC is one of the 
functions provided by SBC at MCI’s request.  MCI does not explain how the rate of 
$10.72 per quarter hour that it proposes for Price Issue 10 (see Price List line 133) can 
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be appropriate for the labor involved in coordinating a hot cut, while at the same time 
proposing a rate of $.64 for what it contends is the same activity.  The Commission 
should follow the AT&T Arbitration Decision and direct the parties to apply the labor 
rates set forth in SBC’s FCC Tariff No. 2.   

c) Staff’s Position 

See Staff’s Position for Issue LNP 3. 

d) Commission Analysis and Conclusions 

The Commission follows its decision in the previous issue and in the AT&T 
Arbitration.  The Commission is not persuaded to adopt TELRIC rates for labor 
associated with services that are priced at TELRIC rates.  Rather, SBC shall be 
permitted to charge its labor rates now in existence within its FCC tariffs.  Accordingly, 
MCI’s proposal is rejected.   

15. Pricing 33 

Should rates for ancillary message billing compensation be included in the 
interconnection agreement? 

a) MCI’s Position 

MCI does not believe that rates for ancillary message billing compensation should be 
included in the interconnection agreement because the agreement contains no terms 
and conditions for ancillary message billing. 

b) SBC’s Position 

SBC agrees that the rate for Ancillary Message Billing on line 996 of the Price 
Schedule can be removed, thereby resolving this issue.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

This issue has been resolved by virtue of SBC agreeing with MCI.   

16. Pricing 34 

What are the appropriate nonrecurring rates for non-published emergency 
number service? 
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a) MCI’s Position 

The appropriate rate for non-published emergency number service is a cost-
based, nondiscriminatory rate based on a Commission-approved cost study.  MCI 
cannot provide this service itself because SBC Illinois does not provide non-published 
numbers to MCI as a part of the Directory Assistance Listing (“DALI”).  Thus MCI has no 
alternative but to rely on SBC to provide this emergency notification service.  Because 
MCI is precluded by SBC from offering this service itself, a TELRIC rate should be 
imposed on SBC’s non-published emergency number service. 

b) SBC’s Position 

SBC proposes a market-based rate for non-published emergency number 
service, under which it relays a message to a non-published subscriber if a caller is 
trying to reach that subscriber in an emergency situation.  MCI proposes a zero rate for 
this service. 

SBC provides the non-published emergency number service because it is a 
standard industry practice and promotes public safety.  The service is labor-intensive, 
because it requires the involvement of an SBC operator supervisor, who must call a 
special number to obtain the non-published number and then call the subscriber to let 
him know that the caller is attempting to reach him and to provide the subscriber with 
the caller’s contact number.  Other CLECs, such as AT&T, have not objected to the 
price SBC asks for this service.   

MCI argues that a TELRIC rate should apply to this service, although it does not 
contend that the service is a UNE.  MCI instead avers that SBC should not be unjustly 
enriched, and should only be allowed to charge a cost-based rate.  MCI does not 
propose such a rate, however; it simply includes a rate of $0.00 in the Price List.  It 
would be patently unfair to require SBC to provide this special service yet receive no 
compensation.  SBC charges the same rate for this service throughout the Midwest.  
The rate is reasonable, given the labor involved in providing the service.  The 
Commission should adopt it. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC proposes a market-based rate for non-published emergency number 
service, under which it relays a message to a non-published subscriber if a caller is 
trying to reach that subscriber in an emergency situation.  SBC states that it charges the 
same rate for this service throughout the Midwest. MCI proposes a zero rate for this 
service.  On exceptions, MCI explains that it disagrees with SBC’s proposed cost, but 
does not imply that SBC incurs no cost in providing the service.  The Commission finds 
that MCI did not refute SBC’s proposal, however. 
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The Commission also rejects MCI’s argument that a TELRIC rate should apply to 
this service.  MCI does not contend that the service is a UNE.  Instead, MCI asserts that 
because it cannot provide the service itself, SBC should not be “unjustly enriched” and 
should only be allowed to charge a cost-based rate.    In addition, we find that it would 
be unfair to require SBC to provide this special service yet receive no compensation.    
The Commission therefore adopts SBC’s proposed rate. 

17. Pricing 36 

MCI: What are the appropriate rates for transit service? 

SBC: See Pricing 11 

a) MCI’s Position 

MCI believes that the appropriate rates should be Commission-ordered forward-
looking TELRIC cost based rates, which MCI has provided in the price list.  These rates 
are identical to the rates set forth in SBC Illinois’s Tariff 20, Part 19, and these prices 
should be in the agreement.  Having the prices in the agreement creates contractual 
certainty and clarity for both parties because both parties will know exactly what will be 
paid for each element and service that is ordered. 

b) SBC’s Position 

This issue concerns MCI’s proposal to include its “TELRIC cost based rate” for 
transit service in the Price Schedule.  Transiting refers to the transport of traffic to a 
non-SBC office.  As discussed in connection with RC Issue 25, however, SBC views the 
issue to be non-arbitrable.  Accordingly, rates, terms and conditions for transiting 
service are not arbitrable.  MCI’s proposal to include a rate for transit service in the 
Price List for this ICA, therefore, should be rejected.   

If the Commission rules that rates for transiting should be included in the Price 
Schedule, the rates should be the same as those found in SBC’s current Tariff 20, Part 
23, Section 2, Sheet 3.1.  MCI has proposed a rate for Transiting Tandem Switching of 
$0.001072 per minute of use, which is significantly lower than the rate for tandem 
switching included in the tariff ($0.004836 per minute of use).  MCI did not offer any cost 
support for its proposed rate and, therefore, it must be rejected.   

c) Staff’s Position 

See Staff’s position for NIM 31.  

d) Commission Analysis and Conclusions 

Having rejected SBC’s argument that transiting is not an arbitrable matter, the 
Commission finds that rates should be included in the price schedule. As Staff noted 
under NIM 31, neither the 1996 Telecommunications Act nor Section 13-801 explicitly 
addresses issues related to transit services.  In particular, no current rule requires SBC 
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to provide transit services at TELRIC prices.   The Commission  sees no reason to 
require SBC to offer transit services at TELRIC prices.   We note that SBC currently 
offers transit services under its state tariff.  We agree with SBC that the appropriate 
rates for transit services should be those in SBC’s tariff, not those rates that MCI 
proposes.    

18. Pricing 39  

What are the appropriate recurring rate elements (i.e. classification and/or rate 
structure) for Directory Assistance Listing? 

a) MCI’s Position 

SBC is required to provide DALI at a TELRIC -based non-discriminatory rate.  
SBC, however, seeks to charge what they presumably see as a “market-based” rate.  
Such a rate is wholly inappropriate where SBC Illinois is the only source for DALI.  * * * *  
Because Section 251(b)(3) mandates nondiscriminatory access between all competitive 
providers, SBC must provide DALI at the same price it provides the data to itself.  MCI 
therefore respectfully requests that the Commission adopt TELRIC-based rates for 
accessing DALI. 

b) SBC’s Position 

SBC states that this issue was not included in the Price Schedule DPL [the list of 
contested issues, or the “Decision Point List”], although MCI describes it as Pricing 
Issue 39.  The Commission should not address this issue because MCI omitted it from 
the parties’ DPL.  Section 252(b)(4)(A) of the 1996 Act instructs the Commission to “limit 
its consideration of any petition . . . to the issues set forth in the petition and in the 
response.”  MCI is inappropriately asking the Commission to resolve an issue that was 
not set forth in its petition or SBC’s response, via the mechanism that the parties agreed 
to use here to set forth issues (i.e., the DPLs). * * * *  

c) Staff’s Position 

Staff did not offer a  statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission finds that this issue was improperly inserted into the arbitration 
by MCI after the filing of its petition for arbitration, and without leave to add an additional 
issue.  Pricing issue 39 is therefore stricken from the arbitration, as SBC urges.  MCI 
complains on exceptions that it included its proposed contract language with its original 
petition, even though it did not include the issue on the DPL.  That is insufficient, 
however, to meet Petitioner’s obligations pursuant to 47 USC 252(b)(2)(A) and 83 Ill. 
Adm. Code 761.110(b), both of which require the listing of the issue and the positions of 
the parties on that issue. 
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L. Reciprocal Compensation (RC) 

1. RC 1   

MCI: Should reciprocal compensation be determined by the physical location of 
the end user customers? 

SBC: 1a. What are the appropriate classifications of traffic that should be 
addressed in the Reciprocal Compensation Appendix? 

1b. What is the proper definition and scope of §251(b)(5) Traffic and ISP-Bound 
Traffic in accordance with the FCC’s ISP Terminating Compensation Plan? 

1c. Is Section 251(b)(5) reciprocal compensation limited to traffic that originates 
and terminates within the same ILEC local calling area? 

1d.  Is it appropriate to define local traffic and ISP-bound traffic in accordance 
with the ISP Compensation Order? 

1e. Should non 251/252 services such as Transit Services be negotiated 
separately? 

a) MCI’s Position 

The obligation to pay reciprocal compensation arises in connection with traffic 
subject to 47 U.S.C. § 251(b)(5), and the physical location of end users is not 
dispositive with respect to Section 251(b)(5).  Stated otherwise, the local traffic to which 
reciprocal compensation obligations generally apply is not limited to traffic between 
callers and end users physically located in the same geographic area.   

The FCC has described the traffic subject to Section 251(b)(5) as traffic that 
“originates and terminates in the same local exchange area,” i.e. local traffic.  (Local 
Competition Order at ¶¶1034, 1035.)  The industry classifies calls as local based on the 
area codes and prefixes associated with the calls (NPA/NXX codes), which again 
focuses on technical characteristics of the calls rather than the physical location of the 
calling parties.  Accordingly, the Commission also should determine whether calls are 
subject to reciprocal compensation, i.e., originate and terminate in the same local 
exchange area, based on the nature of the calls rather than the location of the calling 
parties.  The Commission’s past decisions regarding FX and vFX traffic fully support this 
conclusion. 

FX and vFX traffic is terminated in a calling area other than the geographic area 
in which the called party is physically located.  MCI asserts that this Commission 
continually has held that FX and vFX traffic is local exchange traffic.  The physical 
location of calling and called parties therefore cannot reasonably be given the 
significance SBC contends.  



04-0469 

 163

SBC claims that the MCI’s use of the phrase “local traffic” is inconsistent with the 
FCC’s ISP Remand Order, where the FCC concluded that ISP-bound traffic is not 
encompassed within Section 251(b)(5).  However, in Worldcom, Inc. v. FCC, 288 F.3d 
429 (D.C. Cir. 2002), the court specifically rejected the FCC’s conclusion that ISP-
bound traffic is not encompassed with Section 251(b)(5).  Thus, the simple and 
generally understandable phrase “local traffic” should not be abandoned just because it 
may include traffic, like ISP-bound traffic, that is subject to separate intercarrier 
compensation billing rules.  On the other hand, using the phrase SBC proposes, 
“Section 251(b)(5) traffic,” which must necessarily be construed to give it meaning, is 
likely to cause disputes.  

Additionally, SBC’s proposed use and definition of the phrase “ISP-bound traffic” 
is likely to lead to unnecessary confusion.  In the FCC’s Virginia Arbitration Order,  the 
FCC’s Wireline Competition Bureau interpreted reciprocal compensation rules to apply 
to ISP-bound traffic terminated to an ISP provider located outside the calling party’s 
local calling area.  SBC’s proposal would just allow SBC to collect access charges on 
some of the ISP-bound traffic that it terminates to an ISP served by MCI, and at the 
same time avoiding the reciprocal compensation charges that would otherwise apply.   

A customer originating the local telephone call pays for that call, at his or her 
local rates, to the local exchange carrier (LEC) serving that customer. Because the LEC 
serving the called party would receive no compensation for carrying that call to its 
customer, the Act requires the originating carrier to compensate the terminating carrier.  
Correspondingly, the Act forbids the originating carrier from collecting any rates from the 
terminating carrier for the transport of the call to the interconnection point between the 
two carriers.  That underlying reasoning does not change when the call is rated by its 
area code and prefix (NPA/NXX).  Neither does it change if the actual location of the 
called party is outside of the local calling area in which the NPA/NXX is assigned by the 
industry.  In this scenario, any additional costs are on the terminating carrier, not the 
originating carrier.  Thus, the obligations on the originating carrier do not change.   

b) SBC’s Position 

Section 251(b)(5) of the 1996 Act imposes a “duty to establish reciprocal 
compensation arrangements for the transport and termination” of certain traffic.  47 
U.S.C. § 251(b)(5).  Interpreting the Act, the FCC has ruled that services provided in 
conjunction with certain non-local communications (namely, the “exchange access, 
information access, and exchange services for such access” provided to “interexchange 
carriers and information service providers” as described in Section 251(g) of the Act) 
are excluded from reciprocal compensation altogether.  Reciprocal Compensation Issue 
1 concerns contract language implementing the reciprocal compensation obligations 
created by the 1996 Act and the FCC’s implementing rules, and in particular the 
classification of different types of traffic for reciprocal compensation purposes.   

SBC makes assertions as to five issues within RC-1: 



04-0469 

 164

Issue 1(a).  As discussed below, the Appendix Reciprocal Compensation should 
classify traffic, for reciprocal compensation purposes, as Toll Traffic (intraLATA or 
interLATA), Section 251(b)(5) Traffic, or ISP-Bound Traffic. 

Issue 1(b).  In accordance with the FCC’s ISP Remand Order, Section 251(b)(5) 
Traffic is all non-ISP-Bound Traffic that originates and terminates between end users in 
the same local calling area, while ISP-Bound Traffic is traffic that terminates to an ISP 
end user customer located in the same local calling area as the originating end user. 

Issue 1(c).  The Section 251(b)(5) reciprocal compensation obligation is limited to 
traffic that originates and terminates within the same ILEC local calling area. 

Issue 1(d).  In accordance with the ISP Remand Order, “ISP-Bound Traffic” 
should be defined separately from local traffic that is subject to the Section 251(b)(5) 
reciprocal compensation obligation. 

Issue 1(e).  Non-Section 251/252 services such as Transit Services should be 
negotiated separately, and are not subject to arbitration. 

MCI proposes to classify traffic exchanged between the parties as toll traffic 
(interLATA or intraLATA), transit traffic, or as “Local Calls,” and proposes that the term 
“Local Calls” define all calls subject to reciprocal compensation under Section 251(b)(5) 
of the 1996 Act.  MCI’s proposal is outdated, and “is simply inconsistent with FCC 
rules.”  See Staff Ex. 2 (Liu) at 97.  

In its Local Competition Order, the FCC “attempted to describe the universe of 
traffic that falls within subsection (b)(5) as all ‘local’ traffic,” just as MCI proposes here.  
ISP Remand Order¶ 34.  In its subsequent ISP Remand Order, however, the FCC held 
that it would “refrain from generically describing traffic as ‘local’ traffic because the term 
‘local,’ not being a statutorily defined category, is particularly susceptible to varying 
meanings and, significantly, is not a term used in section 251(b)(5).”  Id. ¶ 24.  The FCC 
concluded that such terminology “created unnecessary ambiguity … because the 
statute does not define the term ‘local call.’”  Id. ¶¶ 45, 46.  Accordingly, the FCC 
amended its reciprocal compensation rules “by striking ‘local’ before 
‘telecommunications traffic’ each place such word appears.”  Id. App. B—Final Rules.  
The FCC’s Wireline Competition Bureau reached the same result in the Verizon Virginia 
Arbitration.  In that arbitration, the Bureau (acting in the place of the Virginia 
commission) rejected MCI’s proposal and “order[ed] that the term ‘section 251(b)(5) 
traffic’ be substituted for the term ‘Local Traffic.’”  Verizon Virginia Arbitration ¶ 313.  
The Commission should reject MCI’s attempt to resurrect the terminology already 
rejected by the FCC. 

SBC, like MCI, proposes to include intraLATA and interLATA Toll Traffic 
classifications, but instead of inappropriately classifying traffic as “Local Calls” proposes 
to separately classify “Section 251(b)(5) Traffic” and “ISP-Bound Traffic.”  SBC § 2.1.  
SBC’s proposal is in conformity with the FCC’s ISP Remand Order, and should be 
adopted. 



04-0469 

 165

In the ISP Remand Order, the FCC discarded the terminology “local” and instead 
recognized two distinct categories of traffic that were previously included in the scope of 
“local traffic”:  traffic that is subject to reciprocal compensation under Section 251(b)(5) 
(which includes traditional local voice service), and traffic that is carved-out of Section 
251(b)(5) by Section 251(g), which includes ISP-bound traffic.  (ISP Remand Order ¶ 23 
(“ISP-bound traffic is not subject to the reciprocal compensation requirement in section 
251(b)”); see also id. ¶¶ 3, 54.  Thus, SBC’s proposed language appropriately defines 
“Section 251(b)(5) Traffic” to identify the traffic that is subject to the reciprocal 
compensation obligation of Section 251(b)(5), and “ISP-Bound Traffic” to identify the 
ISP-bound traffic that the FCC held is not subject to Section 251(b)(5), but is instead 
subject to the ISP Remand Order compensation plan.  Moreover, there are practical 
reasons why ISP-bound traffic must be defined separately from section 251(b)(5) traffic.  
Because different compensation rules apply to each, it makes no sense to lump these 
different kinds of traffic together under the “local” moniker, as MCI proposes.   

MCI suggests that classifying ISP-bound traffic as local traffic subject to 
reciprocal compensation under section 251(b)(5) is appropriate because the D.C. Circuit 
overturned the FCC’s interpretation of section 251(g) in the ISP Remand Order.  But as 
MCI itself notes, “the [FCC] rules implementing different charges applied to ISP-bound 
traffic and other local traffic were not vacated.”  See MCI Ex. 13 (Ricca Supp. Resp.) at 
20.  Those FCC rules are still in effect.   

As the Bureau stated, in the ISP Remand Order “the Commission did find that 
use of the phrase ‘local traffic’ created unnecessary ambiguities” and “[i]nstead, the 
Commission has used the term ‘section 251(b)(5) traffic’ to refer to traffic subject to 
reciprocal compensation.”  Id. ¶ 315.   

MCI’s description of what constitutes “local” traffic that falls under Section 
251(b)(5), as opposed to interexchange or toll traffic, which is not subject to Section 
251(b)(5), is also inconsistent with federal law.  See infra Reciprocal Compensation 
Issue 4. 

Finally, SBC has proposed contract language in Section 2.3 stating that “ISP-
Bound Traffic” that is governed by the ISP Remand Order is limited to ISP-bound traffic 
that is local in nature – i.e., where the calling party and the called ISP are in the same 
local calling area.  That is because this is the only type of ISP-bound traffic addressed 
by the FCC in the ISP Remand Order.  SBC agrees with Staff that the “term ‘ISP-bound 
traffic’ in the ISP Remand Order refers to calls from end users to ISP providers 
physically located in the same local calling area,” and not “ISP traffic between end users 
and ISP providers located in different local calling areas.”  See Staff Ex. 2 (Liu) at 102-
03. 

c) Staff’s Position 

Staff recommends that the Commission reject MCI’s position and adopt SBC’s 
position. In its Local Competition Order, the FCC initially defined traffic subject to 
251(b)(5) as “local traffic” that originates and terminates in the same local calling area.  
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In its ISP Remand Order, however, the FCC found the term “local traffic” creates 
ambiguities and adopted a new characterization of traffic that is subject to 251(b)(5). 
ISP Remand Order, ¶52.  Specifically, the FCC excluded ISP-bound traffic from Section 
251(b)(5) and dropped the term “local traffic.”  Id.; see also 47 C.F.R. §51.701.  MCI’s 
definition of “local traffic” contradicts the FCC’s rules.  Therefore, Staff recommends that 
the Commission reject MCI’s position and require parties to categorize traffic in 
accordance with FCC ISP Order.  

d) Commission Analysis and Conclusions 

Issue RC 1 concerns what classification of traffic should be included in the 
Reciprocal Compensation Appendix, and whether inte rcarrier compensation traffic 
should be determined by the physical locations of end-user customers.  The 
Commission agrees with Staff that SBC’s classification of traffic tracks the FCC’s traffic 
classification and is thus appropriate.  We also agree with Staff that reciprocal 
compensation traffic is determined based on whether traffic physically originates and 
terminates in the same local calling area.  For the reasons stated in our conclusion of 
Issue NIM 31, the Commission also rejects SBC’s contention that issues embedded 
within Issue RC 1 that relate to non-section 251/252 are not arbitrable.  Accordingly, the 
Commission accepts Staff’s recommendation to adopt SBC’s proposed language. 

Contrary to MCI’s contention, traffic “originating and terminating in the same local 
calling area” is traffic originating and terminating physically in the same local calling 
area.  “Local calling area” is defined as a geographic area, not defined in a virtual space 
or defined based on NPA/NXX.  In our opinion, it is only logical to interpret traffic 
“originating and terminating in the same local calling area” to mean traffic originating 
and terminating physically in the same local calling area. 

MCI, in support of its use of NPA-NXX to define “local traffic”, contends that its 
definition is consistent with the Commission’s ruling that FX traffic is local.  The 
Commission does not agree.  As noted under Issue NIM 22, FX traffic is a special type 
of traffic.  We did not afford FX traffic the same treatment as we did local traffic for the 
purpose of intercarrier compensation.  In particular, we did not subject FX traffic to 
reciprocal compensation.  MCI’s contention that we have ruled FX traffic as local is 
directly contradicted by our treatment of FX traffic.   

MCI further contends that it is not attempting to collect reciprocal compensation 
for ISP bound traffic by defining traffic based on NPA/NXX.  Regardless of whether the 
motivation behind MCI’s definition of local traffic may be to collect reciprocal 
compensation for ISP-bound traffic, its proposed language improperly would allow the 
same.  Unlike SBC’s proposal, MCI’s proposed language and definition do not 
distinguish traffic subject to Section 251(b)(5) from ISP-bound traffic. 



04-0469 

 167

2. RC 4   

MCI: Should reciprocal compensation arrangement apply to calls terminated to 
customers not physically located in the SBC local calling area, i.e., Foreign Exchange 
(FX) calls. 

SBC: 4a. What is the appropriate form of intercarrier compensation for FX and 
FX-like traffic including ISP FX Traffic?    

4b. If FX and FX-like traffic must be segregated and separately tracked  for 
compensation purposes, how should that be done?  

a) MCI’s Position 

FX traffic and vFX traffic should be treated the same for purposes of intercarrier 
compensation, because the conduct of CLECs is no different under a virtual FX 
scenario than SBC’s conduct when it assigns telephone numbers to its own FX 
customers.  Moreover, SBC expects and has consistently billed MCI’s terminations to 
these FX customers at local service reciprocal compensation rates. 

LECs, like SBC, assign all of their NPA-NXXs to both a rate center and, in a 
separate field, a switch that will handle the call when they enter their NPA-NXXs into the 
Local Exchange Routing Guide (“LERG”).  MCI’s vFX calls are terminated in the switch 
assigned to the NXX just as SBC’s FX calls are.  The only difference is that MCI does 
not have a switch in every rate center and SBC does.  SBC’s serving switch and rate 
center are always the same for its NXX codes.  This is not caused by the differences in 
SBC’s FX service and MCI’s vFX service, but rather, by differences in networks 
deployed by ILECs and CLECs.  Just as SBC first sends an FX call to its switch 
assigned to handle the NPA-NXX and then sends it over a private line to a distant 
location, so also MCI first sends an FX call to the switch assigned to handle the 
NPA/NXX and then sends it over a virtual private line to a distant location.     

Local traffic has been sub-divided at SBC’s urging into local non-vFX non-ISP-
bound, local vFX non-ISP-bound, and local ISP-bound traffic.  Thus far, neither 
intrastate nor interstate switched access rates have been further subdivided.  Thus, 
there are now five categories of telecommunications traffic where there were once 
three, and in this proceeding, SBC advocates perpetuation of these five and one more. 

There is no economic basis for setting different compensation rates when SBC is 
entitled to recover only its economic cost of terminating telecommunications traffic.  
Each succeeding segregation of traffic means that a departure is required from the 
industry standard practice of using the LERG to determine routing and billing of 
telecommunications traffic.  This makes billing less precise and more costly, because 
each step has added to the complexity of billing systems that were already quite 
complex.  Billing is more costly because ever-increasing levels of complexity mandate 
changes to billing software.  The Commission should take this opportunity to erase 
whatever distinctions within “local traffic” are under their control. 
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b) SBC’s Position 

As this Commission has repeatedly held, the appropriate form of intercarrier 
compensation for FX and FX-like traffic, including ISP-bound  FX traffic, is bill and keep.  
Most recently, the Commission reaffirmed that decision in SBC’s arbitration with AT&T.  
See Docket 03-1239, Arbitration Decision (Aug. 26, 2003), at 120, 123-34.  See also In 
re Level 3 Communications, Inc., Arbitration Decision, Docket 00-0332, 2000 WL 
33424133 at *7 (August 30, 2000); In re TDS Metrocom, Inc., Arbitration Decision, 
Docket 01-0338, 2001 WL 1316574, at *39 (August 8, 2001); Re Global NAPs, Inc., 
Arbitration Decision, Docket 01-0786, 2002 WL 31341347, at *12 (May 14, 2002); 
Essex Telecom, Inc. v. Gallatin River Communications, LLC, Order, Docket 01-0427, 
2002 WL 31951289, at *5-7 (July 24, 2002); In re Global NAPs Illinois, Inc., Order on 
Rehearing, Docket 02-0253, 2002 WL 31744735, at *11-14 (Nov. 7, 2002).  As Staff 
recommends (See Staff Init. Br. at 38), the Commission should resolve Intercarrier 
Compensation Issue 4A as it has invariably resolved the same issue in the past, by 
ruling that all FX and FX-like traffic, including ISP-bound FX and FX-like traffic, will be 
subject to bill and keep.   

Since FX traffic (ISP-bound and otherwise) must be segregated from other traffic 
in order not to be included in the parties’ reciprocal compensation bills to each other, the 
question arises how that segregation will be accomplished.  SBC states that MCI 
proposed no method.   

Staff recommends that the Commission adopt the tracking method that it 
approved in the AT&T Arbitration.  SBC encourages adoption of its language instead, 
for two reasons.  First, MCI should bear the consequences of its chosen litigation 
strategy.  Having opted to contest the Commission-established bill-and-keep regime for 
FX traffic in the face of no less than six adverse Commission decisions, and having 
elected, in the service of that approach, to propose no method for tracking traffic that 
MCI knew would have to be tracked unless the Commission did a sudden reversal of 
field, MCI should have to live with the tracking method that SBC proposed.  And 
second, MCI, again in the pursuit of its single-minded objective of undoing the 
Commission’s precedents on FX traffic, actively opposes the method of tracking FX 
traffic that the Commission approved in the AT&T arbitration.  The Commission should 
not favor MCI with the benefit of a decision that MCI not only has not asked for, but has 
actually opposed.  

c) Staff’s Position 

Staff sees no reason why the Commission should find differently in this 
proceeding than it did in the AT&T Arbitration Decision.  Staff recommends that the 
Commission, consistent with its past rulings, determine that both ISP-bound and non-
ISP-bound FX (or FX-like) traffic are subject to a bill-and-keep regime. See AT&T 
Arbitration Decision at 129-130. In addition, Staff recommends that the Commission not 
depart from its decision on the tracking method, thus requiring parties to adopt the same 
tracking method as adopted by the Commission in the AT&T Arbitration Decision. See 
id.  More specifically, Staff recommends that the Commission order parties to replace all 
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of SBC’s proposed language for section 15 (Reciprocal Compensation Appendix): 
Segregation and Tracking FX Traffic with the following: 

  15 SEGREGATION AND TRACKING FX TRAFFIC 

 15.1 In order to ensure that FX traffic is being appropriately segregated 
from other types of intercarrier traffic, the parties will assign a Percentage 
of FX Usage (PFX), which shall represent the estimated percentage of 
minutes of use that is attributable to all FX traffic in a given month. 

 15.1.1 The PFX, and any adjustments thereto, must be agreed upon in 
writing prior to the usage month (or other applicable billing period) in which 
the PFX is to apply, and may only be adjusted once each quarter.  The 
parties may agree to use traffic studies, retail sales of FX lines, or any 
agreed method of estimating the FX traffic to be assigned the PFX. 

d) Commission Analysis and Conclusions 

RC 4 deals with the appropriate intercarrier compensation for FX traffic.  SBC 
takes the position that FX traffic should be subject to bill-and-keep, not subject to 
reciprocal compensation as local traffic is.  MCI contends that FX traffic should be 
treated as local traffic, subject to reciprocal compensation.   

As noted under NIM 22, FX traffic cannot be simply classified as local or toll 
traffic, because FX traffic bears the characteristics of both.  It physically originates and 
terminates in different local calling areas, and is local only from the perspective of the 
caller.  FX traffic is subject to neither reciprocal compensation nor access charge.  
Rather, it is subject to a bill-and-keep intercarrier compensation regime per our previous 
determination.  (See Order, 03-0239, at 120 & 123-4.)  The Commission concludes that 
FX traffic (ISP-bound or non-ISP-bound) should continue to be subject to bill-and-keep 
regime.  

Regarding segregating FX traffic, the Commission has the same concerns as in 
the AT&T Arbitration Decision.  We therefore require parties to adopt the same tracking 
method adopted there.  (See id. at 129-130.)  The Commission therefore requires the  
parties to replace all of SBC’s proposed language for section 15 of the Reciprocal 
Compensation Appendix with that proposed by Staff. 

SBC requests the adoption of its language to penalize MCI for its conduct with 
respect to this issue.  The Commission declines the invitation, finding that Staff’s 
proposal best meets the public interest.  Furthermore, the Commission will not choose 
provisions for an ICA for the purpose of punishing a party to the agreement. Our duty is 
to uphold the provisions of TA ’96, determine which parties’ proposed language leads to 
the more just and reasonable outcome and to uphold the public interest. 
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3. RC 5   

MCI: Given that SBC’s proposal for RC Sec. 2.12 does not carefully define 
categories of traffic that the parties will exchange with each other and how such traffic 
should be compensated, should SBC’s additional terms and conditions for internet 
traffic set forth in section 2.12 et seq. be included in this Agreement?  

SBC: 5a. What is the appropriate treatment and compensation of ISP traffic 
exchanged between the Parties outside of the local calling scope? 

5b. What is the appropriate routing and treatment of ISP calls on an Inter-
Exchange basis, either IntraLATA or InterLATA?   

5c. What types of traffic should be excluded from the definition and scope of 
Section 251(b)(5) traffic? 

a) MCI’s Position 

SBC’s additional terms and conditions for internet traffic set forth in section 2.12 
et seq. should not be included in this Agreement.  SBC has proposed vague and 
confusing language that would appear to create further differentiation of traffic types, 
which should be rejected for the same reasons presented in RC 1.  Furthermore, SBC 
does so using ambiguous terms regarding the “trading” of “ISP” and “internet” traffic.  In 
other portions of the Agreement, the parties have carefully defined the categories of 
traffic that they will have to exchange with each other and how such traffic should be 
compensated.  SBC’s proposed provision in this section 2.12 cannot be reconciled with 
these other portions of the contract, and MCI respectfully requests that the Commission 
not adopt SBC’s proposed language in section 2.12.  See also MCI’s discussion of 
issue RC 1. 

b) SBC’s Position 

Issue 5(a).  As explained under Reciprocal Compensation Issue 1, and as Staff 
explains, the ISP Remand Order addressed only ISP-bound traffic within the local 
calling scope – i.e., a call from an end-user to an ISP in the same local calling area.  
The question the FCC resolved was “whether reciprocal compensation obligations apply 
to the delivery of calls from one LEC’s end-user customer to an ISP in the same local 
calling area.”  ISP Remand Order ¶ 13 (emphasis added).  The FCC ruled that such 
ISP-bound traffic is subject to the compensation rules promulgated in the ISP Remand 
Order, and SBC has proposed contract language in Issue RC 1 implementing those 
rules.   

The ICA also should address the treatment of ISP traffic not covered by the 
FCC’s ISP Remand Order – that is, traffic bound to an ISP outside the local calling area 
(e.g., as would occur if an end-user called long distance to its ISP).  SBC has proposed 
such language (§ 2.12 and subsections), while MCI has not.  SBC’s proposed language 
is consistent with federal law, and should be adopted. 
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The ISP Remand Order did not address calls to an ISP that originate and 
terminate in different local calling areas because there was never any question that 
such traffic must be treated the same as any other traffic that originates and terminates 
in different local calling areas.  Such traffic constitutes intraLATA or interLATA 
interexchange traffic, and remains subject to access tariffs.   

Issue 5(b).  Similarly, an interexchange call must be routed according to the 
terminating party’s intrastate and interstate exchange access tariffs, whether or not that 
interexchange call is made to an ISP.  While ISP-Bound Traffic within a local calling 
area is routed using the same Section 251(b)(5) interconnection trunks used for local 
traffic, no FCC rule or order exempts interexchange calls from routing on interexchange 
trunks, rather than local interconnection trunks, merely because the call happens to be 
placed to an ISP.  Moreover, the appropriate routing of interexchange calls is necessary 
to ensure that the party terminating the traffic receives the appropriate switched access 
traffic rate. 

Issue 5(c).  Interexchange traffic is not Section 251(b)(5) traffic, however, and is 
not subject to reciprocal compensation.  Instead, it is subject to intrastate and interstate 
access tariffs.  Section 251(b)(5) “does not mandate reciprocal compensation for 
‘exchange access, information access, and exchange services for such access.’”  ISP 
Remand Order ¶ 34.  And this exclusion applies to all traffic that travels to points 
beyond the local exchange.  The ICA therefore should specify, as SBC’s proposed 
contract language does, that interexchange traffic, including ISP calls that originate and 
terminate in different local calling areas, remains subject to the access regimes and 
routing arrangements that apply to interexchange traffic. 

c) Staff’s Position 

The Staff notes that the FCC interim intercarrier compensation plan applies to 
ISP-bound traffic originating from callers to an ISP provider physically located in the 
same local calling area.  The intercarrier compensation plan, does not apply to ISP-
bound traffic that originates and terminates in different local calling areas.  Staff 
therefore recommends that the Commission require the parties to clarify that the FCC’s 
interim intercarrier compensation plan is only applicable to ISP-bound traffic, which 
includes only calls from end users to ISP providers physically located in the same local 
calling area.  

d) Commission Analysis and Conclusions 

RC 5 essentially deals with whether “ISP-bound traffic,” as the FCC used the 
term in the ISP Remand Order, refers to traffic from callers to ISPs physically located in 
the same local calling area. SBC contends, and MCI disagrees, that “ISP-bound traffic” 
in the ISP Remand Order refers to traffic from callers to ISPs physically located in the 
same local calling area.  Staff contends, and we agree, that the FCC simply did not 
address traffic from callers to ISP providers that are located in different local calling 
areas.  Thus,  SBC’s interpretation of “ISP-bound traffic” is  appropriate.  
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As Staff notes, non-FX ISP-bound traffic is typically, if not exclusively, traffic from 
end users to ISP providers physically located in the same local calling area.  Under 
SBC’s proposal, it is subject to the FCC’s interim intercarrier compensation plan as 
provided in ISP Remand Order.  Thus, the dispute about the terminology is controlled 
by our determination under RC 4 of issues related to intercarrier compensation for FX 
traffic, whether ISP-bound or not.  

4. RC 6  

MCI: Should a party’s obligation to provide accurate data be limited to traffic that 
party originates? 

SBC: 6. Should each party be responsible for the accuracy and quality of the 
data submitted for traffic that originates on each Parties’ respective network?  

a) MCI’s Position 

When one party provides data to the other, that party should be obligated to 
provide accurate data regardless of whether the traffic in question originated on that 
party’s network.  Moreover, a party also has an obligation to pass along any relevant, 
necessary, and available data that it receives from a third party originator to the 
terminating party.  This is the only manner in which the terminating party has 
information sufficient to bill the originating party.  MCI respectfully requests that the 
Commission adopt its proposals and reject SBC’s language, which unreasonably limits 
a party’s obligation to provide accurate data for traffic that originated on that party’s 
network.  MCI offers additional discussion of CPN in Issue RC 7. 

b) SBC’s Position 

Agreed language in Reciprocal Compensation Section 3.1 provides that each 
party is responsible for the accuracy and quality of the data it provides to the other 
concerning traffic the parties exchange.  SBC proposes to include language at the end 
of Section 3.1 to clarify that each party is responsible only for the accuracy and quality 
of data relating to traffic that originates on its network, and not for the accuracy and 
quality of data provided by third party carriers.  MCI apparently opposes the addition of 
SBC’s proposed language.   

SBC agrees to provide MCI with recorded data relating to traffic that originates 
on other carriers’ networks, but the information in the recordings is and must be the 
responsibility of the originating company.  Where the recorded data that SBC provides 
to MCI relates to traffic that originates on SBC’s network, SBC accepts responsibility for 
the accuracy and quality of the information.   But for information that is originated by a 
third party and that passes through SBC to MCI, the originating company is responsible 
for the quality and accuracy of the information.    SBC’s proposal reflects industry 
practice, and it is impossible for SBC to guarantee the quality or accuracy of information 
that originates with third parties and over which SBC has no control.    
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c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The parties agree to be responsible for the accuracy and quality of the data it 
provides to the other relating to traffic that originates on its network.  They also 
apparently agree to provide each other with recorded data relating to traffic that 
originates on other carriers’ networks, but disagree whether the information in those 
recordings is the responsibility of the originating company.  The Commission accepts 
that, where the recorded data is originated by a third party and that passes through SBC 
to MCI, the originating company is responsible for the quality and accuracy of the 
information.  The Commission concurs with SBC that it is not its responsibility to 
guarantee the quality or accuracy of information that originates with third parties and 
over which it has no control.  Accordingly, SBC’s proposed language is adopted.   

5. RC 7   

MCI: Where CPN is not available, should the parties use equivalent signaling 
data instead? 

SBC: 7a. Should CPN be sent with all categories of traffic, including Section 
251(b)(5) Traffic,  IntraLATA Toll Traffic, Switched Access Traffic, and wireless traffic? 

7b. Should the originating Party be responsible for providing equivalent signaling 
data  to the terminating party for billing purposes if CPN is not available? 

a) MCI’s Position 

MCI proposes that where CPN is not available, the parties instead should use 
any available equivalent signaling data that provides for accurate jurisdictional 
identification of calls.  Providing for the use of equivalent signaling data would account 
for the fact that CPN is not always available.  SBC’s proposed language does not 
acknowledge this. 

The parties agree that they should provide Calling Party Number (“CPN”) 
information with all relevant traffic.  However, SBC objects to MCI’s proposal to 
expressly state that: (i) the parties’ obligation to exchange CPN applies to traffic 
exchanged pursuant to their contract; and (ii) where CPN is not available, the parties 
should exchange equivalent signaling data, as available.     

First, the parties’ ICA is not intended to govern traffic that the parties exchange 
outside of their contract.  Accordingly, the Commission should disregard SBC’s 
objection to limiting the applicability of the obligation to pass CPN information to traffic 
passed under the contract and reject SBC’s proposal to apply Section 3.2 of the 
Reciprocal Compensation Appendix to such traffic.   
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Second, the parties should include language designed to deal with situations 
where CPN data is not available, which can occur for a variety of legitimate reasons.    
In such circumstances, parties should exchange equivalent signaling data, if available.  
SBC appears to oppose the equivalent data proposal in order to charge access rates 
when MCI cannot provide CPN information for a certain percentage of calls.  SBC’s 
language thus would unfairly establish a penalty for a situation outside of MCI’s control.   

SBC’s further claim that the phrase “equivalent signaling data” should not be 
used because it is not defined and SBC does not understand it. It is a red-herring.  
Based on the contract language to which the parties agreed, “equivalent signaling data” 
naturally would include non-CPN data that identified the physical location of the end 
user customer who originated a call, such as a jurisdictional indicator, the NPA/NXX of 
the originator’s rate center or other indicators on which the parties mutually agreed.  If 
deemed necessary, the Commission could modify MCI’s proposed contract language to 
include such examples. 

b) SBC’s Position 

Calling Party Number (“CPN”) information allows a carrier that receives traffic 
from another carrier to determine whether or not the traffic is Section 251(b)(5) traffic, 
and therefore whether it is subject to reciprocal compensation or to appropriate access 
charges or a bill and keep arrangement.  CPN is a standard part of an SS7 signaling 
message, and the vast majority of intercarrier traffic contains CPN.  In order to 
accurately jurisdictionalize, rate, and bill intercarrier traffic, all calls must include CPN 
where SS7 connections are available.   

SBC proposes that Section 3.2 require the parties to transmit CPN on all traffic 
they exchange over local interconnection trunks, “including, without limitation, Switched 
Access Traffic and wireless traffic.”  If any type of traffic is allowed to pass over those 
trunks without CPN, improper arbitrage opportunities would result, because traffic could 
be mis-jurisdictionalized; in other words, access traffic could be passed off as 251(b)(5) 
traffic.  As standard telephone industry practice already requires carriers to pass along 
CPN with calls, including such a requirement in this ICA is reasonable in order to ensure 
contractual certainty and conformance with standard practice.  

MCI’s proposed language for Section 3.2 would require that CPN be provided 
only for traffic “exchanged pursuant to this Agreement.”  MCI contends that the only 
traffic the ICA can govern is traffic “exchanged pursuant to this Agreement.”  The whole 
point is that without SBC’s proposed language, a CLEC might improperly use the 
parties’ local interconnection trunks to exchange traffic that is not within the scope of 
this Agreement, and might disguise that fact by not including the CPN.  The essential 
purpose of the SBC language is that if MCI does (improperly) pass such traffic to SBC 
over the parties’ local interconnection trunks, MCI has a contractual obligation to include 
the CPN so that SBC can see what is happening on its network.   

MCI also argues that CPN is not available in all circumstances, and that when it 
is not, the parties should be allowed to provide equivalent signaling data.  There is no 
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need for MCI’s “equivalent signaling data” language, however, because another section 
of the Reciprocal Compensation Appendix addresses the circumstances where CPN is 
not available.  See RC Issue 8.  Furthermore, MCI’s proposal is impossibly vague.  SBC 
does not know what would be required of carriers providing “equivalent signaling data.”  

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Much of the contract language of Section 3.2 is agreed.  Within that context, the 
competing language at issue offers the Commission a relatively narrow choice.  The 
Commission finds that SBC’s proposed language is clear, while MCI’s is vague.  In 
particular, the Commission is not clear from MCI’s proposed language what constitutes 
“equivalent signaling data,” nor the reasons why CPN may not be available.  SBC’s 
language is therefore adopted.  The technical issues discussed by the parties are 
resolved consistent with our determination of Issue RC 8. 

6. RC 8    

MCI: When CPN is unavailable, what processes should apply for accessing 
percent local usage to determine appropriate termination rates?  

SBC:8. What terms and conditions should govern the compensation of traffic that 
is exchanged without the CPN necessary to rate the traffic? 

a) MCI’s Position 

When CPN is unavailable, MCI proposes to use either the Percent Interstate 
Usage (“PIU”) or Percent Local Usage (“PLU”) as a factor to determine the originating 
carrier’s traffic measurements for the prior three months.  MCI believes the use of such 
factors is an accurate and fair means by which to identify traffic for purposes of 
compensation.  When no CPN is available, some kind of assessment and judgment 
must be made.  The question is whether it is more reasonable to assume that all traffic 
without CPN should be considered as intrastate toll subject to the highest compensation 
rate, or whether the assumption that the proportion of traffic in each jurisdiction for calls 
with CPN provides a more reasonable basis for assessing reciprocal compensation 
charges.  MCI believes that the latter assumption is the more reasonable one.  
Moreover, the Commission has already resolved this issue, adopting language similar to 
MCI’s, in the AT&T Arbitration.  MCI respectfully requests that the Commission adopt 
MCI’s proposed processes for accessing percent local usage when CPN is unavailable. 

b) SBC’s Position 

MCI and SBC agree there will likely be some traffic that is passed between their 
networks without CPN.  The parties also agree that when 90% or more of the traffic that 
either carrier delivers to the other contains CPN, the traffic without CPN – which has to 
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be billed as local or intraLATA toll but cannot be identified as either one without CPN—
will be billed as local or intraLATA toll in direct proportion to the Minutes of Use (“MOU”) 
of calls exchanged with CPN information. 

The parties disagree, however, about what should happen when less than 90% 
of the traffic that one carrier delivers to the other contains CPN.  SBC proposes that 
when a carrier delivers more than 10% of its traffic without CPN, the terminating carrier 
should have the option to bill those calls at its intrastate switched exchange access 
service rate.  MCI asserts that the excessive unidentified traffic should instead be 
compensated based on a Percent Local Usage (“PLU”) factor, i.e., that the parties 
should estimate the percentages of unidentified calls that are local and toll. 

CPN information is a standard part of an SS7 signaling message.  Due to the 
make-up of today’s SS7 systems, the volume of unidentified traffic should be small.  
The vast majority of carriers’ traffic is technically capable of passing CPN information.  
The minimal unidentified amount reflects occasional software errors where CPN is not 
generated at call origination or calls are originated off the SS7 network (via a rural multi-
frequency network, for example).  As long as no one is trying to game the system by 
intentionally stripping CPN from intraLATA toll calls that originate on its network, the 
percentage of traffic that does not contain CPN will rarely exceed 10%.   

Conversely, MCI’s proposal fails to address two important concerns: (1) traffic 
deliberately passed without CPN; and (2) traffic passed without CPN by a CLEC lacking 
motivation to rectify the problem. With respect to the first concern, if all unidentified 
traffic were billed using PLU, some carriers would have an incentive not to pass CPN 
information on calls that originate on their networks, even though the information is 
available.  By “stripping” the CPN from their intraLATA toll calls, such carriers would be 
billed for those calls based on the proxy PLU.  This would create an arbitrage 
opportunity by which carriers could game the compensation regime by paying reciprocal 
compensation on their intraLATA toll calls instead of the higher access rates that should 
apply.  To reduce the opportunity for arbitrage, PLU should be used only for the 
relatively modest volume of traffic (less than 10%) for which it is reasonable to 
anticipate that CPN is actually unavailable.   

MCI’s proposal also leaves the parties without any real means to rectify the 
problem of excessive unidentified traffic.  Where SBC’s proposed language provides a 
party one month to correct a condition where it is sending excessive levels of traffic 
without CPN, MCI proposes language that would continue the PLU treatment for the 
excessive traffic without CPN during an open-ended exchange of data and correction 
period.  MCI’s proposal thus fails to create any incentive for the offending party to cure 
the problem and resolve the compensation dispute.  Faced with an uncooperative 
CLEC, SBC’s only possible recourse would be dispute resolution.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

The Commission is sensitive to SBC’s concern that a CLEC could potentially 
game the reciprocal compensation system in the manner that SBC describes.  At the 
same time, however, the Commission also is aware that SBC’s proposal could create a 
windfall for the ILEC.  Therefore, the Commission adopts a hybrid of the language 
proposed by each party.  The following language, gleaned from both SBC’s and MCI’s 
proposed language, should provide proper incentives to each party, and should be 
adopted in the ICA: 

For traffic which is delivered by SBC ILLINOIS or MCIm to be terminated 
on the other Party’s network, if the percentage of calls passed with CPN is 
greater than ninety percent (90%), all calls exchanged without CPN will be 
billed as either Section 251(b)(5) Traffic or IntraLATA Toll Traffic in direct 
proportion to the minutes of use (MOU) of calls exchanged with CPN. If 
the percentage of calls passed with CPN is less than 90%, the originating 
Party will supply an auditable Percent Local Usage (PLU) report quarterly, 
based on the previous three months’ traffic, and applicable to the following 
three months.  In lieu of the foregoing PLU reports, the Parties may agree 
to provide and accept reasonable surrogate measures for an agreed-upon 
period.  

If, as a result of the audit, either Party has overstated the PLU or 
underreported the call detail usage by ten percent (10%) or more, that 
Party shall: (i) reimburse the auditing Party for the cost of the audit; (ii) pay 
for the cost of a subsequent audit, which shall take place within nine (9) 
months of the initial audit; and (iii) be billed for all calls passed without 
CPN at the Intrastate IntraLATA Toll Traffic rate. 

7. RC 9   

MCI:  Should the rate for reciprocal compensation be a unitary rate or a 
bifurcated rate? 

SBC:  Does a bifurcated end office switching rate structure more accurately 
reflect the cost of terminating a local call? 

a) MCI’s Position 

The rate for reciprocal compensation should be a unitary rate.  MCI proposes a 
unitary rate with underlying economic costs that have been documented, litigated 
before, and approved by this Commission.  By contrast, SBC has not provided any 
documentation that its bifurcated rates are similarly cost-based.  Moreover, the 
Commission rejected SBC’s attempt to impose this rate structure in Docket 03-0293.  
MCI respectfully requests that the Commission also reject SBC’s proposed rate 
structure in this proceeding. 
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b) SBC’s Position 

Reciprocal compensation rates recover (among other costs) the costs of two 
functions that are performed by an end office switch:  setting up the call, and keeping 
the switch port open during the call.  The costs for both functions are known (and are 
not at issue here).  The Commission-approved “unitary” rate that SBC currently charges 
for end office switching is a simple per-minute rate.  To calculate it, SBC spread the cost 
of setting up the call (which is incurred one time per call, regardless of the duration of 
the call) across the duration of an average call.   

That unitary rate is a “fair” rate, on the whole and on the average – assuming the 
average call duration remains five minutes – even though the charge for some individual 
calls is “too high,” while the charge on other individual calls is “too low.”  Specifically, the 
charge for calls shorter than five minutes in duration would be too low, while the charge 
for calls longer than five minutes in duration would be too high.  Charges for the longer-
than-average calls are inflated because the set-up cost, which is actually incurred only 
one time per call, is recovered repeatedly.  Conversely, the set-up cost for shorter-than-
average calls is not fully recovered. 

Although the average call duration that was used to calculate SBC’s rates was 
accurate when the calculation was made, the characteristics of telephone calls have 
evolved dramatically over the past several years.  As a result, the benefit of the 
simplicity provided by the unitary approach is now outweighed by the substantial risk 
that that approach will result in one carrier or the other being over-compensated or 
under-compensated in the long run.  The way to eliminate this risk is obvious:  Stop 
spreading the call set-up cost over the (assumed average) duration of the call, and 
instead apply the actual call set-up cost once to each call, since the cost is in fact 
incurred once on each call.  And to that one-time set up cost add, for each call, the cost 
of keeping the switch port open, which is determined by multiplying the duration of the 
call (in minutes) by the per minute cost (0.1¢) of keeping the port open.  This is the 
bifurcated rate approach that SBC proposes.  It yields more precise costs, and therefore 
fairer and more accurate rates, than the unitary approach. 

MCI opposes a bifurcated rate structure, but for reasons that are baseless.  First, 
MCI states, 

the reciprocal compensation rate should be one that has withstood the 
tests of regulatory review resulting from a fully litigated proceeding.  The 
rate should be Commission-approved.  MCI proposes rates with 
underlying economic costs that have been documented by, litigated 
before, and approved by this Commission.  SBC has not provided any 
documentation that its bifurcated rates are similarly cost based.  

The bifurcated rate structure uses exactly the same economic costs that this 
Commission has approved and that underlie SBC’s current unitary rate structure.  The 
call set-up cost remains the same.  The per-minute cost for keeping the switch port 
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open remains the same.  All that changes is the arithmetic, and it changes in a way that 
indisputably yields greater precision. 

Beyond that, MCI only asserts that “the Commission rejected SBC’s attempt to 
impose this rate structure on AT&T in Docket 03-0293.”    SBC posits that the reason 
MCI was not able to provide the cite is that there is none; the Commission did no such 
thing in the AT&T arbitration. 

Finally, SBC asserts that the Commission should not be concerned about a 
possible disparity between MCI’s rates and other carriers’ rates, because  SBC can get 
all carriers on the same footing by invoking its change of law rights once the 
Commission issues its arbitration decision.  Because there will be a gap between that 
event and the Commission’s approval of the resulting interconnection agreement 
between MCI and SBC, there should not be a significant gap between the institution of 
bifurcated rates for MCI on the one hand and for other Illinois carriers on the other.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

While we do not deny the possibility of achieving efficiency gains from creating a 
bifurcated rate structure for terminating Section 251(b)(5) traffic, we decline to do so in 
this arbitration.  First, it should be noted that SBC’s rates for virtually all network 
elements and services make use of averages in one form or another.  This does not 
mean that the rates for those elements and services are not cost based.  It simply is a 
common method to estimate costs in a more simplified manner.  In other words, 
sometimes the costs of establishing cost estimates for every possible situation outweigh 
the benefits of achieving rates that track costs more closely.  Second, SBC’s contention 
that the average duration of a phone call has increased over the past several years is 
based on its observation that calls to ISPs typically last substantially longer than a 
regular voice call.  While we have no reason to doubt SBC’s contention, we find that it is 
irrelevant for the resolution of this issue since ISP-bound traffic is treated differently than 
Section 251(b)(5) traffic, which is at issue here.  Third, even if the creation of a 
bifurcated rate structure were appropriate, the Commission disagrees with SBC’s 
contention that it should be allowed to use individual cost elements (even if the overall 
rate has been approved by the Commission) in any manner it deems in its best interest.  
Taken to the extreme, SBC could argue that any Commission-approved cost element 
previously recovered through a monthly recurring charge should now be paid upfront in 
the form of a one-time charge.  Clearly, the Commission has to look at the overall 
reasonableness of a rate, not necessarily only at the reasonableness of every single 
underlying cost element.  Fourth, the Commission is reluctant to conduct quasi-rate 
proceedings in an arbitration such as this.  A fundamental change of the rate structure is 
better accomplished through the participation of all affected carriers and not just the two 
present here. 
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8. RC 10  

MCI: Should MCI be permitted to charge the tandem interconnection rate? 

SBC: 10a. Based on the  requirements of 47 C.F.R. 51-711(a)(3), is MCI entitled 
to charge the end office switch rate only?  

10b. If a MCI switch meets the geographic coverage test, should MCI be entitled 
to   the mileage sensitive tandem transport element for transport between switches 
when MCI only has one switch? 

a) MCI’s Position 

Based on this Commission’s Order in the AT&T Arbitration and the 7th Circuit’s 
recent decision in Indiana Bell Tel. Co. v. McCarty, 362 F.3d 378 (7th Cir. 2004), MCI 
asserts that, upon satisfying the applicable requirements, it may charge SBC’s tandem 
rate to terminate traffic subject to reciprocal compensation requirements.  FCC Rule 
711(a)(3) entitles CLECs to charge an ILEC’s tandem rate if they can show that their 
switch “serves a geographic area comparable to the area served by the [ILEC’s] tandem 
switch.”  (47 C.F.R. § 51.711(a)(3).) 

In the AT&T Arbitration, this Commission found that AT&T showed that its switch 
“serves a [comparable] geographic area” by demonstrating that its switch is “capable” of 
serving the same geographic area as SBC’s tandem.  (AT&T Arb. Order, 03-0239 at 
143.)  The Commission further noted: 

We agree with the FCC’s Wireline Competition Bureau’s interpretation in 
the Virginia Arbitration Decision that the correct question is whether 
AT&T's switches are capable of serving a geographical area that is 
comparable to the architecture served by the ILEC’s tandem switch.  

(Id. (citing In re Petition of WorldCom, Inc., 17 F.C.C.R. 27039 at ¶ 309 (July 17, 2002)).)  

In McCarty, the 7th Circuit similarly endorsed the Wireline Competition Bureau’s 
findings regarding Rule 711.  Accordingly, the Commission should order the parties to 
conform the contract language MCI proposed in connection with issue RC 10 to the 
requirements of the law, as previously determined by the 7th Circuit, the FCC’s Wireline 
Competition Bureau, and this Commission.   

Further, the Commission should reject SBC’s proposed contract language, which 
would condition MCI’s ability to charge the tandem rate on MCI’s ability to prove: (i) the 
functionality of its switch (the former “functionality” test was abandoned long ago, and, 
as found in AT&T, “section 51.711(a)(3) is clear in requiring only a geographic area test”  
(AT&T Arb. Order, at 142)); and (ii) that its switch actually serves certain customers.    
As the Commission found in AT&T: 

the actual identification of customers by AT&T is not necessary.  …within 
the next month AT&T could have lost or gained any number of customers 
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in any location.  At which point the ability of an AT&T switch to qualify for 
the tandem rate under SBC’s proposal would change.  That result would 
be nonsensical. 

(Id.) 

The Commission also should reject SBC’s contention that MCI is not entitled to 
charge SBC’s full tandem rate upon satisfying the requirements of FCC Rule 711(a)(3).  
As SBC itself notes, FCC Rule 711 provides: 

Where the switch of a carrier other than an incumbent LEC serves a 
geographic area comparable to the area served by the incumbent LEC’s 
tandem switch, the appropriate rate for the carrier other than an incumbent 
LEC in the incumbent LEC’s tandem interconnection rate. 

(SBC Ex. 9.0, 12:272-76 (quoting FCC Rule 711).) 

Pursuant to the plain meaning of this language, upon satisfying the requirements 
of Rule 711, a CLEC is entitled to charge an ILEC’s tandem rate.  SBC cannot properly 
insert any restrictions or limitations on it.  Moreover, there is no practical reason to limit 
a CLEC’s right to charge an ILEC’s full tandem rate.  The fact that a CLEC’s single 
switch can do what SBC must use multiple switches to do is a testament to the CLEC’s 
efficiency.  (See AT&T Order at 142 (“This rule recognizes that while new entrants may 
adopt network architectures that differ from those of incumbents, the new entrants 
nonetheless are entitled to be compensated for their costs of terminating traffic.”).) 

b) SBC’s Position 

The question presented by Issue 10A is what rate MCI will charge SBC when 
MCI terminates on its network a call that originates on SBC’s network and that is subject 
to reciprocal compensation under Section 251(b)(5) – the tandem rate or the end office 
rate.  The answer depends on whether or not MCI has satisfied 47 C.F.R. § 711(a)(3), 
which provides: 

Where the switch of a carrier other than an incumbent LEC serves a 
geographic area comparable to the area served by the incumbent LEC’s 
tandem switch, the appropriate rate for the carrier other than an incumbent 
LEC is the incumbent LEC’s tandem interconnection rate.   

Thus, the Commission’s decision on this issue depends on whether or not MCI 
has proven that its switch serves a geographic area comparable to the area served by 
an SBC tandem switch. 

SBC’s proposed language for Section 4.4.1.1 includes a specific test to 
determine whether MCI’s switch, in the words of Rule 711(a)(3), “serves a geographic 
area comparable to the area served by the incumbent LEC’s tandem switch.”  
Specifically, in order for MCI to be permitted to charge the tandem rate, MCI should be 
required to show that its switch (i) provides local dial-tone service to end-users with a 
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minimum of ten different business or residence premises addresses in each of twelve  
SBC serving wire center areas per LATA; and (ii) terminates less than 75% of its total 
traffic to each of the twelve SBC serving wire center service areas served by MCI’s 
switch. The twelve SBC wire center service areas are the average number of end  
offices that subtend an SBC tandem switch.  These parameters, when satisfied by a 
CLEC, demonstrate that the carrier has sufficient facilities-based service in place to 
serve a geographic area that can be used as a proxy for one of SBC’s tandem switches.  
The test provides a reasonable means for MCI to demonstrate that it serves end users 
over the area contemplated by the FCC’s Rule, so that it is entitled to charge the 
tandem rate for that qualifying switch in that qualifying LATA.   

With respect to SBC’s Issue 10B, four rate elements make up the tandem 
interconnection rate.  They are the end office switching rate, the tandem switching rate, 
and two elements associated with transporting a call between a tandem switch and an 
end office switch.  If an MCI switch satisfies the test set forth in SBC’s proposed 
contract language, MCI would be entitled to charge the same end office switching rate 
as SBC, the same tandem switching rate as SBC, and the same rate as SBC for one of 
the two transport elements.  The rate for the other transport element, however, would be 
unique to the MCI.  Specifically, one of the two transport elements is “common transport 
termination per minute of use”; the other is “common transport facility per minute, per 
mile.”  The first transport element, like the two switching elements, applies on a Minute 
of Use (“MOU”) basis.  The second element, while also on an MOU basis, is calculated 
on a mileage basis as well.  Because CLECs in almost all instances use one switch to 
qualify for the tandem interconnection rate in lieu of multiple switches provisioned in a 
tandem-to-end office hierarchy, there is no mileage basis from which to calculate that 
rate element because there is no distance between a CLEC’s switches.  With zero 
mileage, the common transport facility per minute per mile element is rated at zero. 
Therefore, the CLECs’ tandem interconnection rate, totaling all the applicable elements, 
would be different than the tandem interconnection rate that SBC would apply to the 
traffic SBC terminates for the CLECs, as SBC’ tandem-switched calls traverse a 
measurable distance between switches.   

Assuming the Commission adopts the language proposed by SBC for Reciprocal 
Compensation Section 4.4.1.1, discussed above in connection with RC Issue 11, then 
the resolution of Issue 11 is that the Commission cannot determine at this time that 
MCI’s switches serve geographic areas comparable to an SBC tandem switch, because 
MCI has not yet satisfied the test set forth in that language.  Accordingly, the 
Commission must reject MCI’s proposed language for Section 4.4.2, which states that 
MCI’s switches serve areas comparable to an SBC tandem, and should instead adopt 
SBC’s proposed language for Section 4.4.2, which provides that MCI may lay claim to 
the tandem rate by making that showing in the future. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 



04-0469 

 183

d) Commission Analysis and Conclusions 

The Commission is not inclined to adopt SBC’s proposed test criteria, which are 
very similar to the ones the Commission recently rejected in the AT&T Arbitration.  We 
found there, as we find here, that the actual identification of customers by the CLEC is 
not necessary since the CLEC can gain or lose customers in any location from one 
month to the next.  It seems unreasonable to classify a switch comparable to a tandem 
switch one month and comparable to an end office switch the next.  

Besides the impracticality of SBC’s proposal, we also continue to believe that the 
FCC’s rule does not require an examination of the CLEC’s customer base.  The FCC's 
Wireline Competition Bureau reached the same conclusion in the Virginia Arbitration 
Decision when it found that the correct question is whether the CLEC’s switches are 
capable of serving a geographical area that is comparable to the architecture served by 
the ILEC's tandem switch.  MCI’s witness Ricca offered unrebutted documentation 
demonstrating that MCI’s switches cover a geographic area comparable to the areas 
served by SBC’s tandem switches.  We therefore adopt MCI’s proposed language. 

9. RC 11  

MCI: Do MCI’s switches serve a geographic area comparable to SBC’s tandem 
switches? 

SBC: See Issue 10 above. 

a) MCI’s Position 

Each of MCI’s local switches in Illinois serve or are capable of serving 
geographic areas at least as large as those served by SBC’s tandems.  MCI’s position 
is consistent with the FCC’s rules on tandem reciprocal compensation rates as well as 
the FCC’s own interpretation of its rules as demonstrated in the Virginia Arbitration.  
There is no reason to avoid this clarification in this Agreement.  MCI therefore 
respectfully requests that the Commission adopt MCI’s proposed language in Appendix 
Reciprocal Compensation Section 4.4.2, which acknowledges that MCI’s switches serve 
an area comparable to SBC’s tandem switchers. 

b) SBC’s Position 

See SBC’s position for RC 10. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

Consistent with our determination of Issue RC 10, the Commission finds that MCI 
has shown that its switches serve a geographic area comparable to SBC’s tandem 
switches.   

10. RC 12  

MCI: Should SBC’s confusing description in Section 4.4.3.1 be included in the 
agreement? 

SBC: 12. Should there be a growth cap for ISP- Bound Traffic in accordance with 
the FCC’s ISP  Compensation Order?  

a) MCI’s Position 

Both parties agree that the growth cap established in the FCC’s ISP Remand 
Order should be described in the contract.  However, they differ on the manner in which 
the cap should be described.  MCI believes that its proposal is superior.  SBC’s 
proposed language incorporates SBC’s defined term “ISP-bound Traffic,” which  really 
means only some ISP bound traffic.  Thus, this term is inherently ambiguous and should 
not be included in the parties’ contract.  Additionally, SBC’s proposed language uses 
the word “compensable” to modify the phrase “ISP-bound Traffic.”  The purpose of 
including “compensable” is unclear, and the meaning of the phrase “compensable ISP-
bound Traffic” is uncertain.  Accordingly, because MCI’s proposed language describes 
the cap in clear and simple terms, MCI respectfully requests that the Commission adopt 
MCI’s proposal. 

MCI stated that in its Brief on Exceptions the FCC recently found that the growth 
caps limiting the total number of ISP-bound minutes for which a LEC may receive 
compensation are no longer in the public interest.  Petition of Core Communications, 
Inc. for Forbearance under 47 U.S.C. § 160(c) form Application of the ISP Remand 
Order, FCC 04-241, WC Docket No. 03-171 (October 8, 2004), at ¶ 20 (“Core 
Forbearance Order”).  In view of this Order, which took effect October 8, 2004 (id. at ¶ 
27-30), the Commission should direct the parties not to include a definition of growth 
caps in their ICA. 

b) SBC’s Position 

This issue concerns implementation of the ISP Remand Order’s growth caps on 
total ISP-Bound Traffic minutes for which a carrier may receive compensation.  The 
FCC “impose[d] a cap on total ISP-bound minutes for which a LEC may receive” 
compensation under the FCC’s rate caps for ISP-bound traffic.  ISP Remand Order ¶ 
78.  Under the FCC’s growth caps, for 2001 “a LEC [could] receive compensation, 
pursuant to a particular interconnection agreement, for ISP-bound minutes up to a 
ceiling equal to, on an annualized basis, the number of ISP-bound minutes for which 
that LEC was entitled to compensation under that agreement during the first quarter of 
2001, plus a ten percent growth factor.”  Id.  For 2002, the cap on compensable ISP-
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bound minutes rise “up to a ceiling equal to the minutes for which it was entitled to 
compensation under the agreement in 2001, plus another ten percent growth factor.”  
Id.  And for 2003 the ceiling is “equal to the 2002 ceiling.”  Id.   

SBC’s proposed language properly implements the FCC’s growth caps, while 
MCI’s does not.  For instance, MCI proposes to state that “each Party agrees to cap its 
overall ISP-bound Traffic minutes of use based upon the 1st Quarter 2001 ISP minutes 
for which that Party was entitled to compensation . . . .”  MCI § 4.4.3.1.  However, the 
FCC’s growth caps are not caps on “overall ISP-bound Traffic minutes of use,” but are 
caps on compensable ISP-bound Traffic minutes of use, as SBC’s competing language 
provides.  SBC § 4.4.3.1.  That is, carriers are free to continue to exchange ISP-Bound 
Traffic minutes of use once the growth caps are exceeded, but are not entitled to 
compensation under the FCC’s rate caps for those additional minutes of use.  The FCC 
was clear that its growth caps “affect[] only the intercarrier compensation (i.e., the rates) 
applicable to the delivery of ISP-bound traffic,” but “does not alter carriers’ other 
obligations.”  ISP Remand Order n.149.  MCI’s proposed language, however, wrongly 
suggests that each carrier agrees to cap its traffic (not its compensable traffic) at the 
FCC’s prescribed levels. 

MCI also proposes to base the growth caps upon “the 1st Quarter 2001 ISP 
minutes for which that Party was entitled to compensation” under its then-existing 
agreement, while SBC proposes to base the growth caps upon “the 1st Quarter 2001 
ISP-bound Traffic minutes.”  The FCC’s growth caps are not based upon all “ISP 
minutes,” as MCI proposes (MCI § 4.3.3.1), but are based upon “ISP-bound minutes” 
(ISP Remand Order ¶ 78).  That is, the growth caps are based on compensable minutes 
of the ISP-bound traffic addressed by the ISP Remand Order – “ISP-bound traffic 
terminated within a local calling area.”  ISP Remand Order ¶ 24. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

In view of the FCC’s recent Core Forbearance Order, the parties’ ICA should not 
include growth caps.  In that Order, the FCC stated that “the growth caps are no longer 
in the public interest.”  Id. ¶20.  Therefore, Sections 4.4.3 and 4.5 should be excluded 
from the ICA. 

11. RC 13   

MCI: Should traffic compensated pursuant to another agreement be counted 
toward ISP growth caps applicable only under this agreement? 

SBC:13. Should all of the ISP-Bound minutes of use compensated  by the 
Parties in Calendar Year 2004 be counted towards the growth cap in Calendar Year 
2004? 
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a) MCI’s Position 

Traffic compensated pursuant to the parties’ previous agreement should not be 
counted toward ISP growth caps applicable only under this agreement.  The Agreement 
between the Parties that expired on May 31, 2004, provided for no distinction between 
ISP-bound minutes and other compensable minutes, thus eliminating any minutes 
during that time from counting toward the growth cap on ISP minutes for 2004.  There is 
thus no underlying rationale for classifying any minutes during this time frame as “ISP-
bound.” 

The parties have been operating under a “13-State Reciprocal Compensation 
Agreement” that became effective on January 1, 2004, and continued in effect until May 
31, 2004.  SBC proposes to count every ISP minute from the beginning of 2004 as 
counting towards the gross cap established by the FCC in its ISP Remand Order.  MCI 
believes that none of those ISP minutes from January 1, 2004, through May 31, 2004, 
should count towards the ISP minute cap.  One of the underlying principles of the 13-
state agreement was that all minutes, including ISP minutes, would be at a lower rate 
than the reciprocal compensation and ISP Remand Order rates without regard to the 
ISP traffic gross cap established in the FCC Order.  Thus, the parties have been 
operating under an Agreement that specifically acknowledges that the establishment of 
a gross minute cap pursuant to the ISP Remand Order does not apply.  It is therefore 
not proper to count minutes of use previously compensated at the mutually agreed-to 
rates in that 13-State agreement against the ISP minute cap that will only come into 
effect on June 1, 2004.  Moreover, since the parties knew that ISP minutes exchanged 
between January 1 and May 31 would not be counted toward the growth cap, MCI, at 
least, did not rate the calls exchanged during that period as ISP or non-ISP.  Thus, it 
cannot accurately determine the number of ISP call minutes exchanged during that 
period. 

MCI suggests a compromise.  If SBC agrees that ISP call minutes exchanged 
between January 1 and May 31, 2004 shall not be counted, MCI will agree that the 
growth cap applicable to 2004 may be prorated to reflect the percentage of the cap 
applicable to the seven months of 2004 during which ISP call minutes will be counted.  
MCI respectfully requests that the Commission adopt this compromise position. 

In its Brief on Exceptions, MCI argues that, based on the Core Forbearance 
Order, at ¶ 27-30, the Commission should find that the parties’ ICA should not include a 
description of the manner in which the growth caps formerly applicable to ISP-bound 
traffic will apply to the ISP-bound traffic the parties exchanged during 2004. 

b) SBC’s Position 

Reciprocal Compensation Issue 13 concerns the calculation of the ISP Remand 
Order’s growth caps for 2004.  The parties agree that ISP-Bound Traffic minutes of use 
from the period from June 1, 2004 to December 31, 2004, shall count towards 
determining whether MCI has exceeded the growth caps.  The parties disagree, 
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however, whether ISP-Bound Traffic minutes of use from the first five months of 2004 
count. 

SBC proposes language (§ 4.4.3.2) that would recognize the parties’ 
disagreement, but defer resolution of the parties’ dispute.  SBC’s proposed language 
would require resolution of the dispute (first by negotiation, and if negotiations are 
unsuccessful, by “the appropriate regulatory or judicial authority”) only if a party 
“believes that the other Party’s ISP-Bound Traffic has met or exceeded the growth cap 
in 2004 by counting the ISP-Bound Traffic exchanged for the period from January 1, 
2004 to May 31, 2004 towards such growth cap.”  If no party believes that the growth 
cap has been exceeded even if ISP-Bound Traffic from the first five months of the year 
is counted, then there would be no reason to resolve this dispute at this time.  SBC’s 
proposal is prudent, because there is no reason for the Commission to resolve a dispute 
that may turn out to be moot. 

MCI instead proposes language that would exclude ISP-Bound Traffic 
exchanged in the first five months of 2004 from “count[ing] towards determining whether 
MCI has exceeded the growth caps for Calendar Year 2004.”  MCI § 4.4.3.2.  If the 
Commission does not adopt SBC’s proposed language, then the Commission should 
resolve this dispute now, by rejecting MCI’s proposed language and finding that all ISP-
Bound Traffic minutes of use exchanged by the parties in 2004 must be counted.  MCI 
has subsequently offered what it calls a “compromise” proposal that would “prorate” the 
growth cap applicable to 2004 to reflect only seven months.  That proposal must be 
rejected, because the ISP Remand Order requires a yearly cap, not a seven-month cap, 
and requires that all ISP-bound minutes that were compensated in a year  be applied 
toward that cap. 

SBC asserts that MCI’s position is without merit.  MCI states that under the 
parties’ prior agreement, which expired on May 31, 2004, the parties exchanged all 
traffic at rates lower than the ISP Remand Order’s rate caps, and thus no traffic was 
exchanged as ISP-bound traffic subject to that Order.  MCI does not deny that (1) it 
terminated traffic from SBC end users to ISPs located in the same local calling areas as 
those end users, and (2) it received compensation for terminating that traffic under its 
prior interconnection agreement.  And that is all that is required for the ISP Remand 
Order’s growth caps to apply.  The FCC’s growth caps apply to the “total ISP-bound 
minutes for which a LEC may receive . . . compensation” in a year.  ISP Remand Order 
¶ 78.  The particular rates that a carrier received as compensation for those ISP-bound 
minutes is of no consequence.  MCI received compensation for ISP-bound minutes in 
the first five months of 2004, under its prior interconnection agreement.  That the 
agreement did not establish different rates for ISP-bound minutes and other 
compensable minutes, or specifically identify ISP-bound minutes subject to the ISP 
Remand Order is irrelevant; MCI still received compensation for ISP-bound traffic.  And 
those minutes, along with all other minutes of ISP-bound traffic for which MCI is 
compensated in 2004, must count toward the yearly cap on compensable ISP-bound 
minutes.  
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c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Consistent with the FCC’s findings that growth caps are no longer in the public 
interest (See Core Forbearance Order at ¶¶20, 27-30), this issue is moot. 

12. RC 14  

MCI: Should SBC’s proposed true-up mechanism for ISP traffic be included in 
the agreement?  

SBC:14a. Should rates be subject to a true-up upon the conclusion of state 
proceedings to rebut the 3:1 presumption? 

14b. Should the date for retroactive true-up of  any disputes relating to the 
rebuttable presumption be set as the date such disputing Party first  sought to rebut the 
presumption  at the Commission? 

a) MCI’s Position 

SBC’s proposed true-up mechanism for ISP traffic should not be included in the 
Agreement.  In general, rates should not be set retroactively for any reason.  
Companies must have a reasonable level of certainty regarding the revenue they bill 
and collect pursuant to agreements or tariffs.  MCI must be able to book revenue 
without the uncertainty that would be imposed by SBC’s proposal.  While a true-up for 
any disputes over compensation for ISP Bound traffic may be appropriate in some 
circumstances (when, for instance, there has been a violation of the Agreement’s terms 
and conditions), it should not occur when an existing agreement has been followed.  
When circumstances arise that may render a true-up appropriate, it should be up to the 
Commission to determine if a true-up actually is appropriate, and the Agreement should 
be silent on the issue.  Rather than insisting on a Commission decision in the context of 
this arbitration, it is better to allow the Commission to make a decision only if and when 
the issue becomes ripe. 

Under SBC’s proposed language, in the event it ever is able to rebut the FCC’s 
3:1 presumption, a true-up shall occur and shall be retroactive.  SBC’s proposed 
language is unreasonable and inappropriate.  The date from which a true-up should 
occur, if any is even appropriate, would necessarily depend on the proof SBC presents.  
The date on which the proceeding was initiated is arbitrary.  Further, SBC’s proposal 
conflicts with language to which the parties agreed in Section 4.8.1 of the Appendix 
Reciprocal Compensation.  Therefore, MCI respectfully requests that the Commission 
reject SBC’s proposed true-up mechanism. 
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b) SBC’s Position 

Issue  RC 14a concerns implementation the ISP Remand Order’s so-called “3:1 
ISP presumption.”  In the ISP Remand Order (¶ 79), the FCC recognized “that some 
carriers are unable to identify ISP-bound traffic.”  To “limit disputes and avoid costly 
efforts to identify this traffic,” the FCC “adopt[ed] a rebuttable presumption that traffic 
delivered to a carrier, pursuant to a particular contract, that exceeds a 3:1 ratio of 
terminating to originating traffic is ISP-bound traffic that is subject to the compensation 
mechanism set forth in [the ISP Remand Order].”  Id.  The FCC made clear that the 3:1 
ISP presumption may be rebutted in proceedings before the state commission.  The 
FCC also held that: “During the pendency of any such proceedings, LECs remain 
obligated to pay the presumptive rates (reciprocal compensation rates for traffic below a 
3:1 ratio, the rates set forth in this Order for traffic above the ratio), subject to true-up 
upon the conclusion of state commission proceedings.”  Id.  

The parties’ dispute focuses in particular on the last sentence quoted above.  
SBC proposes contract language providing that the parties remain obligated to pay the 
presumptive rates during the pendency of any state commission proceeding to rebut the 
3:1 presumption, subject to a true-up upon the conclusion of such proceedings.  SBC 
asserts its proposed language tracks the ISP Remand Order and should be adopted. 

SBC also proposes language addressing the methodology to be used to 
calculate any true-up.  In particular, SBC proposes that the same method used by the 
Commission to determine whether the ratio has been rebutted also be utilized to 
determine the appropriate true-up.  SBC contends that it would be unreasonable and 
inappropriate to use one methodology to identify ISP-bound traffic for purposes of the 
3:1 ratio rebuttal, but then use a different methodology to identify ISP-bound traffic for 
purposes of a true-up resulting from that 3:1 ratio rebuttal. 

On Issue RC 14b, SBC proposes (and MCI opposes) contract language 
specifying the date to which a true-up resulting from a 3:1 ISP presumption rebuttal will 
apply.  Specifically, SBC proposes that such true-up be retroactive back to the date a 
Party first sought appropriate relief from the Commission.  SBC believes the ISP 
Remand Order implies that a true-up should be retroactive to the time it files its petition.  
SBC’s proposed language, moreover, provides the parties certainty as to the date a 
true-up will apply.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

We agree with SBC that the FCC has ordered true-ups upon the conclusion of 
state commission proceedings.  Therefore, SBC’s second-to-last sentence of Section 
4.8.1 should be adopted.  We disagree, however, with SBC’s attempts to insert 
language into the ICA that would essentially specify particular outcomes for certain 
issues in potential future litigation, namely the date for the start of the true -ups and the 
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proper methodology to calculate true-ups.  Those matters, including an examination of 
relevant authority, would be subjects for Commission determination if such a case is 
filed.  They therefore should be excluded from the ICA.  SBC’s proposal is improper, 
and it is rejected.   

13. RC 15   

Has SBC demonstrated that more than 90% of the traffic it terminates to MCI is 
ISP-bound? 

a) MCI’s Position 

SBC has not demonstrated that more than 90% of the traffic it terminates to MCI 
is ISP-bound.  SBC first claimed that it had rebutted the 3:1 terminating-to-originating 
presumption just before MCI filed its petition, and the parties never engaged in any 
negotiations relating to the significant issues raised by SBC’s claim or the summary 
data on which its claims is based.  MCI notes that the total number of minutes 
terminating to SBC from MCI seems to be greatly understated by SBC; and the inability 
to negotiate significant issue regarding SBC’s “study” could impact the other portions of 
the ISP compensation issues.  Thus, issue RC 15 is not properly subject to arbitration, 
because it was beyond the scope of the parties’ limited negotiations. 

Moreover, the parties agreed language in Section 4.8.1 of the Appendix 
Reciprocal Compensation provides that either party has the right to rebut the 3:1 ISP 
presumption by identifying the actual ISP-bound Traffic by any means mutually agreed 
by the Parties, or by any method approved by the Commission. 

The method by which SBC is seeking to rebut the 3:1 ISP presumption was 
neither agreed to by MCI nor approved by the Commission.  Accordingly, the 
Commission also should decline to consider SBC’s alleged rebuttal of the presumption 
for this reason.  MCI respectfully requests that the Commission reject SBC’s proposed 
language in Reciprocal Compensation Section 4.8.1.1. 

b) SBC’s Position 

Section 4.8.1.1 of SBC’s proposed language states that SBC has demonstrated 
that more than 90% of the traffic originating from SBC that terminates to MCI’s switches 
is ISP-Bound Traffic, and thus such traffic must be compensated as such.  The ISP 
Remand Order the FCC adopted a rebuttable presumption that traffic delivered to a 
carrier, pursuant to a particular contract, in excess of a 3:1 ratio of terminating to 
originating traffic is ISP-bound traffic subject to the compensation mechanism set forth 
in the ISP Remand Order.  However, the FCC also held that a carrier may demonstrate 
to a state commission that traffic it delivers to another carrier is ISP-Bound Traffic, 
irrespective of the 3:1 presumption.  In this proceeding, SBC has demonstrated that 
more than 90% of the traffic that it delivers to MCI’s switches is ISP-Bound Traffic, and 
thus must be compensated as such. 
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SBC has the ability to track traffic destined to MCI’s network.  To determine 
which traffic is ISP-Bound Traffic and which is Section 251(b)(5) traffic, SBC examines 
the traffic records for all calls exchanged by the parties, on a quarterly basis, and most 
recently for the month of June.  To identify calls to ISPs, SBC relies on the different 
characteristics of ISP-bound and typical voice calls.  SBC asserts that the average voice 
telephone call is about 4 minutes long, while the average dial-up call to an ISP is about 
29-30 minutes long.   

First, SBC used a two-prong test to identify MCI telephone numbers that appear 
to be ISPs.  That test identified calls originated by SBC end users and destined to MCI 
that averaged over 20 minutes in duration, and that were to telephone numbers that 
received over 5 calls per hour.  To confirm which of the identified MCI telephone 
number were ISPs, SBC then used an auto-dialer to call the MCI telephone numbers 
that satisfied the two-prong test, to determine whether the answering party was a voice, 
a fax modem tone, or an ISP modem tone.  The results show that call to ISP modems 
constitute over 90% of all traffic from SBC to MCI for the test period. 

Because SBC has demonstrated that more than 90% of the calls it originates that 
are destined to MCI constitute ISP-Bound Traffic, the parties’ contract should reflect that 
fact, as SBC has proposed.  Further, should the amount of ISP-Bound Traffic differ in 
the future, the parties’ contract allows either party to challenge or rebut the 90% 
provision.  Both parties have the right to provide new information at any time while the 
agreement is in place.   

MCI asserts the Commission should not consider this issue because SBC raised 
the issue belatedly, so that MCI purportedly has not had time to “evaluate” the issue or 
SBC’s evidence.  MCI’s position is without merit.  The issue here is whether SBC’s 
proposed contract language should be included in the agreement, and must be decided.  
Indeed, MCI filed the arbitration petition initiating this proceeding, and in that arbitration 
petition MCI included this Reciprocal Compensation Issue 15 raising the issue whether 
SBC’s proposed Section 4.8.1.1 should be adopted.  Moreover, MCI admits in its DPL 
position statement that it was in receipt of SBC’s proposed language at least two weeks 
before MCI filed its arbitration petition.  MCI cannot now claim that the issue should not 
be considered by the Commission. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Similar to RC 14, at issue here is whether SBC may insert contract language that 
would establish something it would otherwise have to prove.  In this instance, SBC 
wants to include contract language stating that it demonstrated a certain level of ISP-
bound traffic for purposes of reciprocal compensation.  The Commission once again 
finds that SBC’s proposal is improper. 
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MCI argues that this issue was never negotiated, and therefore is not arbitrable.  
It also argues that §4.8.1 requires mutual agreement or Commission approval as to the 
means to rebut the presumption, and that SBC has neither.  SBC argues that its 
language must be adopted.  SBC disagrees that the issue was raised belatedly, stating 
that MCI had received its study two weeks before the arbitration petition was filed.  SBC 
also asserts that, because MCI listed it as a disputed issue when it filed the arbitration 
petition, MCI is responsible for raising the issue. 

The Commission finds that SBC is categorically wrong.  SBC argues that it 
provided the pertinent documents to MCI on June 30, and it and MCI had agreed that: 

a Negotiations “Quiet Period” shall commence beginning at 
8:00 a.m. (CST), Wednesday, June 30, 2004, and run up to 
the close of business at the ICC on Friday, July 16, 2004, or 
the filing of the MCI arbitration case, whichever is earlier.  
During the Negotiations Quiet Period, no contract proposals 
can be made, revised or withdrawn without the agreement of 
the other party.  In this manner, both Parties can prepare 
testimony based on the existing state of contract 
negotiations. 

(SBC BOE at 55.)  The Commission rejects SBC’s contention that an issue it 
presented to MCI for the first time on the day the “Quiet Period” began was properly or 
meaningfully negotiated.    Furthermore, MCI listed in its petition both the disputed issue 
and its objections as to SBC’s timing and lack of negotiation.  Accordingly, MCI’s 
opposition not only is not waived, it is also accepted by the Commission as the just 
outcome. 

Finally, the purpose of this arbitration is to determine the appropriate contract 
language for the ICA.  SBC attempts to go beyond this purpose, seeking an evidentiary 
finding on an issue that underlies the disputed contract term.  Even worse, SBC is 
attempting to cast the evidentiary dispute as a contract dispute, leaving no meaningful 
opportunity for MCI to offer evidence.  The Commission rejects this approach as well as 
SBC’s proposed language. 

14. RC 18  

MCI: 18. Should SBC be required to provide MCI with call records for traffic MCI 
terminates on SBC’s network to end users customers of third-party UNE-P providers? 

SBC: 18a.  What are the appropriate records SBC will provide MCI in order for 
MCI to bill Intercarrier compensation to a third party telecommunications carrier using 
an SBC non-resale offering whereby SBC provides the end office switching on a 
wholesale basis as set forth in SBC’s proposed 13.1.1? 

18b. Under any circumstances should SBC be required to pay Intercarrier 
compensation on traffic that originates from a third party telecommunications carrier 
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using an SBC non-resale offering whereby SBC provides the end office switching on a 
wholesale basis as set forth in SBC’s proposed 13.1.1?  

18c. Should MCI have the sole obligation to enter into compensation 
arrangements with third party carriers that terminate traffic to MCI when SBC is the 
ILEC entity providing the use of the end office switch (e.g., switching capacity) to such 
third party carrier,   and if it does not enter into such arrangements, should it indemnify 
SBC when the third party carriers seek compensation from SBC?    

a) MCI’s Position 

SBC should be required to provide MCI with call records for traffic MCI 
terminates on SBC’s network to end user customers of third-party UNE-P providers.  
When MCI’s UNE-LS customers receive local calls from a third-party CLEC’s UNE-P 
customer, MCI can suppress the billing of such calls to SBC and re-direct them to the 
third-party CLEC only if SBC provides the proper call records to MCI.  If information 
sufficient to suppress billing SBC and to bill the third-party CLEC for such calls is not 
provided to MCI, then MCI assumes that the call in question came from SBC.   

SBC provides MCI with call records for traffic that MCI terminates on SBC’s 
network to end user customers of third-party UNE-P providers.  Accordingly, the 
Commission should adopt the contract language MCI proposed in connection with this 
issue.  MCI’s language obligates SBC to provide such records necessary to bill such 
calls as described in Appendix Recording, which solely consists of language on which 
the parties agreed.   

SBC’s language unreasonably: (i) requires MCI to enter into an intercarrier 
compensation arrangement with the third-party telecommunications carrier; (ii) if MCI 
does not enter into such an arrangement, it absolves SBC of any liability; (iii) requires 
MCI, in the absence of such an arrangement, to indemnify, defend and hold SBC 
harmless against any and all losses; (iv) authorizes SBC to provide other 
telecommunications carriers with information regarding traffic between MCI and the 
third-party carrier; (v) obligates SBC to provide records appropriate for billing 
(apparently, as judged by SBC), rather than records consistent with the parties’ agreed 
to Appendix Recording; and (vi) dictates the purpose for which MCI may use the 
information SBC provides.   

SBC cannot be permitted to dictate to MCI how MCI should conduct its business 
with third parties, and SBC certainly should not be permitted to require MCI to defend 
and hold it harmless against untold and unlimited claims by such third parties.  
Moreover, SBC does not even attempt to offer any legitimate explanation for its 
outlandish proposals.  All that SBC offers by way of explanation is that its proposals 
should be adopted because they provide greater detail.  It is that very detail that 
demonstrates why SBC’s proposal should be summarily rejected. 
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b) SBC’s Position 

Issue RC 18 concerns the situation where MCI is exchanging traffic with a third 
party carrier (a “TPC”)  that is serving customers with SBC’s switch.  When MCI 
terminates Section 251(b)(5) traffic that originates with the TPC’s customers, MCI is 
entitled to charge the TPC reciprocal compensation.  If MCI is not somehow informed 
that the calls are originating with the TPC’s customers, however, the calls would appear 
to MCI to be originating with SBC customers, since the calls are originating at SBC’s 
switch.  Nonetheless, MCI cannot properly charge SBC reciprocal compensation, 
because the originating customer is the TPC’s, not SBC’s. 

The parties agree (though in different words) that SBC will provide MCI with the 
records it needs in order to identify and bill the TPC in the situation just described.  
MCI’s proposed Section 4.11 provides that MCI will bill the TPC, but that SBC “shall still 
be obligated to provide MCI with all call records necessary to bill such calls as 
described in Appendix Recording .”  Similarly, SBC’s proposed Section 13.1.1 provides 
that SBC “will provide the appropriate category of records to identify traffic that 
originates from an end user being served by a [TPC] . . . .”  There is no disagreement 
on this basic point.  Issue 18A, as stated by SBC, does not really capture any difference 
between the parties’ proposals, neither of which specifies exactly what sort of records 
SBC will provide. 

The real disagreement concerns MCI’s proposal for what should happen in the 
event that SBC does not provide MCI with the call records that identify the TPC as the 
originating carrier.  MCI’s proposal is that in that eventuality, “MCI shall bill SBC as the 
default originator of the traffic.”  That proposal is outlandish.  There is no basis in law or 
reason for shifting to SBC the TPC’s duty to pay MCI reciprocal compensation if SBC 
does not give the “appropriate call records” to MCI, especially because it would in all 
likelihood be because the TPC did not provide them to SBC, not because of any failing 
on SBC’s part.  That is why SBC’s competing contract language provides that it is MCI’s 
duty to enter into appropriate arrangements with the TPC.   

MCI contends that by proposing language to the effect that it is MCI’s duty to 
enter into appropriate intercarrier compensation arrangements with TPCs, SBC is trying 
to dictate to MCI how MCI conducts its business with third parties.  The meaning of 
SBC’s language is not that MCI has a contractual obligation to SBC to enter into 
compensation arrangements with TPCs, but that if MCI for whatever reason does not do 
so, SBC will not be held responsible for the consequences.  In particular, if MCI fails to 
enter into an arrangement with a TPC that ensures that the TPC pays MCI reciprocal 
compensation for Section 251(b)(5) traffic that originates with the TPC’s customers and 
that MCI terminates, SBC will not under any circumstances be treated as the “default 
originator” or otherwise be held responsible for the reciprocal compensation the TPC 
owes MCI.  Thus, SBC is willing to take on the obligation to pass the appropriate call 
records to MCI – and SBC’s language so provides – but if SBC fails to do that, that does 
not, as MCI proposes, make SBC the “default originator” of the traffic.  MCI still must 
look to the TPC for the compensation that is due. 
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SBC is willing to agree to provide appropriate call records to MCI in the situation 
at issue, but can not be deemed the “default originator” of traffic that originates with 
other carriers’ customers.  MCI should enter into appropriate intercarrier compensation 
arrangements with those carriers.  If it fails to do so, MCI cannot look to SBC for a 
remedy. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

 RC 18 concerns the situation where MCI is exchanging traffic with a third party 
carrier (a “TPC”)  that is serving customers with SBC’s switch.  When MCI terminates 
Section 251(b)(5) traffic that originates with the TPC’s customers, MCI is entitled to 
charge the TPC reciprocal compensation.   It is MCI’s responsibility to arrange for the 
billing of traffic with third party carriers.  The Commission finds that the language 
proposed by SBC establishes this responsibility, and also promises to provide the 
appropriate information to resolve billing disputes that may arise.  It is therefore 
adopted.  MCI’s proposed language would improperly free it from having any 
responsibility with respect to the billing of third party carriers.   

15. RC 19  

MCI: Should the rates MCI can charge for terminating IntraLATA toll calls be 
capped at the rate in SBC’s tariff? 

SBC: Should MCI be able to charge an Access rate higher than the incumbent? 

a) MCI’s Position 

MCI believes that the rates it can charge for terminating IntraLATA calls should 
not be capped at the rate in SBC’s tariff.  With its proposed language, SBC has 
unilaterally attempted to cap MCI’s switched access charges at SBC’s own level.  MCI 
opposes this proposed language because MCI should have ability to charge based on 
its own switched access tariff. 

b) SBC’s Position 

The issue concerns the switched access rate that MCI will charge SBC when 
MCI terminates on its network intraLATA toll traffic that SBC hands off to MCI.  SBC 
proposes that MCI, like TDS as a result of this Commission’s arbitration decision in 
Docket 01-0338, not be allowed to charge SBC a rate that exceeds SBC’s tariffed 
terminating switched access rates.  MCI is asking the Commission to require SBC to 
pay MCI a per minute access rate that MCI has supported with no evidence, that may or 
may not be cost-based, that is unregulated, and that MCI could change at any time.   
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Under the FCC’s rules, SBC pays MCI reciprocal compensation for local traffic at 
rates equal to the rates that SBC charges MCI for terminating MCI-originated traffic.  47 
C.F.R. § 51.711.  The principal rationale for Rule 711 is that SBC’s costs for 
transporting and terminating local traffic are a reasonable proxy for MCI’s costs for 
performing the same functions.  Local Competition Order ¶ 1085.  That same rationale, 
applied to intraLATA toll traffic, leads to the conclusion that SBC tariffed switched 
access rates are a reasonable proxy for the rates that MCI should charge SBC for 
performing the same service.  

Finally, this Commission resolved this issue in Docket 01-0338 in SBC’s favor.  
Relying on the FCC’s statements in the CLEC Access Reform Order that “[b]y this 
Order, we seek to ensure, by the least intrusive means possible, that CLEC access 
charges are just and reasonable…in order to prevent use of the regulatory process to 
impose excessive access charges on IXCs and their customers,” the Commission 
concluded that the CLEC should charge SBC’s tariffed switched access rates for 
intraLATA toll traffic that it received from SBC until the CLEC was able to document its 
actual costs for terminating that toll traffic. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

RC 19 concerns the question of whether the rates that MCI charges SBC for 
terminating IntraLATA toll traffic should be capped.  Clearly, high access charges on 
IntraLATA traffic would ultimately be passed on to end user customers.  It would be 
poor policy to allow any carrier to charge any rates it chooses for terminating IntraLATA 
traffic.  The FCC came to a similar conclusion in its Access Charge Reform Order.  
Thus, it is desirable to put restrictions on the rates that MCI may charge SBC for 
terminating IntraLATA traffic.  Consistent with our rulings in the TDS Arbitration (Docket 
01-0338), we conclude that the rates that MCI charges SBC for terminating IntraLATA 
toll traffic should be capped at the rates contained in SBC’s switched access tariff, until 
such time when MCI presents us with sufficient cost justifications for its proposed 
access charges.  

16. RC 20  

MCI:  What billing arrangements should apply to IntraLATA interexchange traffic? 

SBC: 20a. What is the proper treatment and compensation for intraLATA Toll 
Traffic? 

 20b. Is it appropriate to include the term “mandatory EAS traffic” in this 
agreement? 

20c. Is it appropriate to address a delivery process for MPB Access Usage 
Records  in relation to  IntraLATA Toll Traffic Compensation? 



04-0469 

 197

  20d. What is the appropriate time frame to provide Access Usage Records? 

a) MCI’s Position 

The parties agree that intraLATA interexchange traffic should be treated in the 
same manner as any other switched access non-local traffic.  To the extent that MCI 
may have understood Section 9 of the appendix to refer to traffic carried by IXCs, its 
misunderstanding would have been cleared up had the parties had an opportunity to 
discuss their differences with respect to the Appendix Reciprocal Compensation.   

While SBC claims to not offer an optional EAS product in Illinois, it should not be 
heard to suggest that if it decides to do so in the future, such calls would be subject to 
reciprocal compensation instead of switched access charges.  If SBC’s proposed 
language is allowed without the word “mandatory” modifying “EAS,” SBC would be able 
to game the system.  If, on the other hand, the word “mandatory” is included, SBC 
would not be able to do so.  In the event SBC never offers an optional EAS 
arrangement, the status quo will not be affected by the use of the word “mandatory.”  
MCI therefore respectfully requests that the Commission adopt MCI’s proposed 
language for this section of the contract simply to prevent future disputes or 
gamesmanship. 

b) SBC’s Position 

Section 9.1 begins by saying, “IntraLATA Interexchange traffic, not considered 
mandatory EAS traffic and carried on the jointly-provided ILEC network is considered 
as IntraLATA Toll traffic and is subject to access charges.”  The only difference is that 
MCI proposes to include the word “mandatory.”  The word should not be included, 
because there is no such thing as mandatory EAS traffic in Illinois.  MCI argues its word 
should be included just in case that changes.  If EAS traffic ever does become 
mandatory, it will still be EAS traffic, so Section 9.1 will still apply. 

At the end of Section 9.1, MCI proposed to say that traffic in question – 
IntraLATA Interexchange traffic – would be subject to Section 11 of the Reciprocal 
Compensation Appendix (which concerns meet point billing), while SBC proposed to 
say it would be Subject to Section 13 (which concerns billing arrangements for mutual 
compensation).  MCI now seems to have yielded on this point; it acknowledges that it 
“may have understood section 9 … to refer to traffic carried by IXCs,” and that that was 
a “misunderstanding.”  See MCI Init. Br. at 67. 

MCI’s acknowledgement applies equally to the language it previously proposed 
for Section 9.4.  As SBC pointed out, that language is not applicable here; it referred to 
an outdated method of handling Meet Point Billing records, and no language is needed 
here regarding the timing of usage delivery for IntraLATA interexchange traffic.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

The Commission accepts SBC’s proposed language on this issue.  It properly 
distinguishes between meet point billing and reciprocal compensation.  The 
Commission accepts SBC’s statement that there presently is no “mandatory EAS traffic” 
in Illinois, and that § 9.1 would still apply to it even if there were such traffic.    

17. RC 21  

MCI: Should the parties follow MECAB guidelines for billing special access and 
meet-point traffic? 

SBC:  Is it appropriate to include terms and conditions for “Special Access” as a 
dedicated private line service in the Reciprocal Compensation Appendix? 

a) MCI’s Position 

MCI believes that the parties should follow the Multiple Exchange Carrier Access 
Billing (“MECAB”) guidelines for calculating special access compensation.  These 
guidelines provide the only national standard that covers joint billing of special access 
facilities.  MCI believes that there is no reason to depart from the MECAB guidelines for 
special access facilities owned jointly by MCI and SBC. 

Nevertheless, SBC claims that MCI’s position here should be rejected because 
Appendix Reciprocal Compensation contains terms for the treatment of Intercarrier 
traffic, not facilities; and because Special Access has nothing to do with Intercarrier 
traffic.  SBC’s sole stated objection is with the location of this material.  SBC even 
suggests that this is more appropriately located elsewhere, but does not provide an 
alternative location in the ICA.  “Reciprocal Compensation” is a title of the Appendix, but 
as such has no controlling effect on what is or is not contained in that appendix.  Shared 
network facilities for a third party end-user customer are thus appropriately covered in 
the Reciprocal Compensation Appendix.   Further, there is nothing in Sections 251 and 
252 of the Act that restricts interconnection for exchange of telecommunications 
services to switched telecommunications services.  There is no indication that provides 
that telecommunications carried over end-to-end special access facilities is excluded 
from telecommunications traffic, or that the only manner in which a CLEC may compete 
for special access services is through its own facilities at each end of a point-to-point 
special access circuit.  There is a need to use the MECAB guidelines to coordinate the 
rates, terms and conditions of such trunks.  Finally, by suggesting there are other more 
appropriate references for jointly provided special access services, SBC tacitly agrees 
that the issue is properly one for inclusion in the ICA, just not in the Reciprocal 
Compensation Appendix. 

b) SBC’s Position 

MCI proposes a Reciprocal Compensation Section 11.12 to address whether the 
parties should follow MECAB guidelines for billing special access and meet-point traffic.  
MCI’s proposal should be rejected, for several reasons.  First, the Reciprocal 
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Compensation Appendix contains terms for the treatment of intercarrier traffic, not 
facilities.  Second, special access is unrelated to intercarrier traffic.  Special access, 
such as T1, DS1, DS3, provides a dedicated private line service that provides a point-
to-point connection between two parties.  This connection does not use the Public 
Switched Telephone Network.  Intercarrier compensation is not applicable to special 
access because both end points of a special access circuit are on one party’s network, 
rather than between two parties’ networks.  Therefore, traffic, which traverses that 
private lines service, is not intercarrier traffic, and its inclusion in this appendix would be 
inappropriate.     

MCI asserts that the parties should follow MECAB guidelines for calculating 
special access compensation, as these guidelines provide the only national standard 
that covers joint billing of special access facilities.  If MCI wishes to purchase special 
access from SBC, there are other, more appropriate references from which to determine 
the proper terms, conditions and pricing of that service.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

MCI proposes a Reciprocal Compensation Section 11.12 to address whether the 
parties should follow MECAB guidelines for billing special access and meet-point traffic.  
MCI failed to sufficiently justify its proposal, however, and it is rejected.   

Special access is unrelated to intercarrier traffic.  Special access provides a 
dedicated private line service that provides a point-to-point connection between two 
parties.  Intercarrier compensation is not applicable to special access because both end 
points of a special access circuit are on one party’s network, rather than between two 
parties’ networks.  Therefore, traffic that traverses that private lines service is not 
intercarrier traffic, and its inclusion in this appendix would be inappropriate.  

18. RC 23  

MCI: What is the proper compensation treatment for Voice Over Internet Protocol 
traffic? 

SBC: 23a. What is the proper routing, treatment and compensation for Switched 
Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP -PSTN 
Traffic? 

23b. Is it appropriate for the Parties to agree on procedures to handle Switched 
Access Traffic that is delivered over Local Interconnection Trunk Groups so that the 
terminating party may receive proper compensation? 
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a) MCI’s Position 

MCI believes that the issue is not appropriately dealt with in the context of this 
bilateral arbitration because VoIP is the subject of another proceeding presently before 
the Federal Communications Commission.  The Commission should therefore take no 
action in this proceeding on any VoIP issues until the FCC has issued its order in its 
Intercarrier Compensation Rulemaking proceeding.  When the FCC reaches a decision 
in this proceeding, the parties may invoke change of law provisions to bring this 
agreement into conformance with the FCC’s decision in that other proceeding. * * * * 

b) SBC’s Position 

MCI proposes that the Commission ignore VoIP.  That would be unreasonable, 
given that VoIP services are expected to grow dramatically over the term of the ICA.  
SBC proposes a sensible way to address these new services: essentially, SBC 
proposes that VoIP be treated just like any other traffic, consistent with the FCC’s 
existing rules, unless and until the FCC changes those rules.  As provided in SBC’s 
proposed Section 16.1 of the Appendix Reciprocal Compensation, if VoIP traffic is 
“local,” then it should be delivered over the local/intraLATA trunks and should be subject 
to reciprocal compensation rates.  If it is non-local, then it should be exchanged over 
access trunks and should be subject to access charges.  * * * *   

The FCC is currently considering the proper treatment of IP -based services, 
including VoIP traffic, in a rulemaking proceeding.  Once the FCC issues its ruling, the 
parties may need to adopt new contract language using the change of law process.  
Until that time, however, SBC’s proposal is a sensible approach and complies with the 
FCC’s current regulations.  * * * * 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

This issue is not arbitrable at the present time for the reasons set forth in the 
Commission Analysis and Conclusions to Issue NIM 33.  As noted there, the parties 
should maintain their existing terms, conditions, and practices until final industry-wide 
rules are adopted.   

19. RC 24  

MCI: Should SBC’s additional intervening law provision be included in the 
reciprocal compensation appendix? 

SBC: Is it appropriate to include a specific change in law provision to address the 
FCC’s NPRM on Intercarrier Compensation?  
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a) MCI’s Position 

SBC’s additional intervening law provision should not be included in the  
Reciprocal Compensation Appendix.  Since the parties have negotiated the reciprocal 
compensation provisions of this agreement under the guidelines set forth in the FCC’s 
ISP Traffic Order, SBC’s proposed reservation of rights is unnecessary, especially given 
the change of law provision of universal application in the GT&C.  Moreover, as with 
SBC’s proposed language in Section 23 of the GT&C, this proposal would permit SBC 
to unilaterally invoke a change in law without first seeking a contract amendment.  Such 
a unilateral invocation is unacceptable to MCI.  Accordingly, MCI respectfully requests 
that the Commission reject SBC’s proposed intervening law provision in the Reciprocal 
Compensation Appendix. 

b) SBC’s Position 

When the FCC issued its ISP Remand Order,  it acknowledged that market 
distortions in the intercarrier compensation regime would not be completely resolved by 
the rules it promulgated in that Order, and so also issued a Notice of Proposed 
Rulemaking (“NPRM”) to address intercarrier compensation on a more general basis.  
In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket 01-
92, Notice of Proposed Rulemaking (rel. April 27, 2001).  When the FCC establishes 
that unified intercarrier compensation regime, it may very well affect the parties’ 
intercompensation arrangements in dramatic ways.  Accordingly, in order to ensure a 
smooth transition, this ICA should acknowledge the NPRM, and should include 
language that sets forth how any changes resulting from the FCC’s anticipated Order in 
that proceeding will be implemented.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC’s additional intervening law provision should not be included in the 
Reciprocal Compensation Appendix.  The Commission does not see a need for 
additional change of law provisions beyond what is included in the General Terms.  
Such additional instances throughout the contract will decrease the certainty as to which 
should apply.  Furthermore, SBC fails to convince the Commission that an FCC order 
expected to impact the terms of this Appendix should be implemented in a special 
manner, and not according to the usual method set forth in the General Terms and 
Conditions.   

20. RC 25   

SBC: Should non 251/252 services such as Transit Services be negotiated 
separately? 
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a) MCI’s Position 

Transit Services should not be negotiated separately because SBC is obligated 
to provide these services in under Section 251(c)(2) of TA96.  See issue NIM 31. 

b) SBC’s Position 

Not every disagreement between carriers who are making an interconnection 
agreement is subject to arbitration under Section 252 of the 1996 Act.  The issues that 
are subject to arbitration are those that arise out of the parties’ negotiations concerning 
the “terms and conditions of agreements to fulfill the duties described in paragraphs (1) 
through (5) of subsection [251](a) and this subsection [(c)].”  47 U.S.C. § 251(c)(1).  In 
other words, if the issue has to do with the duties described in Section 251 of the 1996 it 
is arbitrable; otherwise, it is not.  This is confirmed by Section 252(c) of the 1996 Act 
(“Standards for Arbitration”), which provides that in resolving the arbitration issues, the 
State commission must “ensure that such resolution . . . meet[s] the requirements of 
section 251, including the regulations prescribed by the [FCC] pursuant to section 251” 
and “establish any rates for interconnection, services, or network elements according to 
subsection [252](d).”  The issues that are subject to arbitration, in other words, are 
those issues, and only those issues, that can be resolved by looking to the substantive 
requirements of the 1996 Act and the FCC regulations implementing those 
requirements.  If those sources provide no basis for deciding the question, it is not an 
arbitrable issue.  Still, the universe of arbitrable issues is large, because the 1996 Act 
requires interconnection, network elements and collocation to be on terms and 
conditions that are “just, reasonable and nondiscriminatory” (see 47 U.S.C. §§ 
251(c)(2)(D), 251(c)(3), 251(c)(6)), so that if the question is whether something is a just, 
reasonable or nondiscriminatory term or condition of any of those things, the question is 
arbitrable.  But the universe is not infinite.  In particular, Section 252 plainly does not 
authorize State commissions to arbitrate questions about things that are not required by 
Section 251 or 252.   

This includes transiting, which this Commission has consistently held is not 
required by the 1996 Act.  The 1996 Act requires SBC to provide “interconnection with 
the local exchange carrier’s  network.” 47 U.S.C. § 251 (c)(2).  It does not require SBC  
to furnish a connection between MCI’s network and the networks of third parties.  There 
is no mention of transiting anywhere in the 1996 Act or in the Local Competition Order.  
Moreover, any contention that an incumbent carrier’s duty to provide interconnection 
with its own network implies a duty to provide transiting to third party networks was 
foreclosed by the Local Competition Order, in which the FCC concluded (¶ 176) that, 
“the term ‘interconnection’ under section 251(c)(2) refers only to the physical linking of 
two networks for the mutual exchange of traffic” (emphasis added) and that 
interconnection does not  include the transport or termination of traffic.  Id.   

Furthermore, the 1996 Act does not appear to contemplate the use of incumbent 
LECs’ networks as bridges between other local networks.  Section 251(a)(1) requires all 
telecommunications carriers, not just ILECs, to interconnect their facilities and 
equipment.  It provides: 
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Each telecommunications carrier has the duty…to interconnect directly or 
indirectly with the facilities and equipment of other telecommunications carriers. 

Thus, if MCI wishes to exchange traffic with a third party carrier, the statute 
requires MCI and that carrier to interconnect.  It requires nothing of SBC with respect to 
such traffic.  If Congress had wanted to make transiting a statutory duty, it could readily 
have required each carrier to facilitate indirect interconnection between other carriers.  
Congress included no such requirement in the 1996 Act.  From that it follows that terms 
and conditions for transiting are not subject to arbitration, and that the contract language 
that MCI proposes concerning transiting should not be included in the ICA. 

If, the Commission concludes otherwise, however, it should adopt SBC’s 
proposed language in the Transit Traffic Service Appendix and the Transit Traffic rates 
provided in the Transit Services Appendix Pricing, which SBC filed as attachments to its 
response to MCI’s petition for the reasons set forth above in our discussion of NIM 
Issue 31.   

c) Staff’s Position 

See Staff’s Position for NIM 31.   

d) Commission Analysis and Conclusions 

The Commission finds issues related to transit traffic to be arbitrable, consistent 
with our determination of Issue NIM 31.   Rates, terms, and conditions related to transit 
traffic should be resolved as therein set forth.   

M. Resale 

1. Resale 1 

May MCIm resell, to another Telecommunications Carrier, services purchased 
from Appendix Resale? 

a) MCI’s Position 

Section 251(c)(4) of the Act prevents SBC from prohibiting or imposing 
unreasonable or discriminatory conditions or limitations on resale.  Not only is SBC 
prohibited from placing this restriction on MCI’s use of resold services, but there is 
absolutely no basis for such a restriction.  The FCC has made it clear that the only 
reasonable prohibition that can be placed on the resale of services is a restriction 
against “cross-class” selling.  This type of restriction limits MCI from purchasing 
wholesale residential services and reselling them to business customers, and also 
purchasing wholesale lifeline service and selling them to customers not eligible to 
receive lifeline assistance.  These restrictions have nothing to do with the disputed 
language at issue.  They are the sum total of the permissible resale prohibition.  In its 
First Report and Order, the FCC stated: 
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We also conclude that all other cross-class selling restrictions should be 
presumed unreasonable.  Without clear statutory direction concerning 
potentially allowable cross-class restrictions, we are not inclined to allow 
the imposition of restrictions that could fetter the emergence of 
competition.  As with volume discount and flat-rated offerings, we will 
allow incumbent LECs to rebut this presumption by proving to the state 
commission that the class restriction is reasonable and non-discriminatory.    

Id. at 964.  

SBC has not provided a reasonable basis for proposing this restriction against 
the resale of services to Telecommunications Carriers.  The language proposed by SBC 
is directly and completely at odds with the FCC’s interpretation of “telecommunications 
services” that the parties have incorporated into this Agreement. 

Indeed, as explained above, the FCC has interpreted the definition of 
“telecommunications service,” as that term is defined in Section 3(a)(51) of the Act, on a 
few occasions since the enactment of the Act in 1996.  According to these FCC 
decisions, the term “telecommunications service” was not intended to create a 
wholesale/retail distinction, or to limit “the public” to “end users” of a service.  The only 
restriction that the FCC has placed on “telecommunications service,” as that term is 
defined in the Act, is that the services must be provided on a common carrier basis.  
See Virgin Islands Telephone Corp. v. FCC, 198 F.3d 921, 930 (U.S. App. D.C., 1999). 

Moreover, MCI’s right to resell telecommunications services as it sees fit also is 
protected under state law.  Section 13-801(f) of the Public Utilities Act states:  

Resale.  An incumbent local exchange carrier shall offer all retail 
telecommunications services that the incumbent local exchange carrier 
provides at retail to subscribers who are not telecommunications carriers, 
within the LATA, together with each applicable optional feature or 
functionality, subject to resale at wholesale rates without imposing any 
unreasonable or discriminatory conditions or limitations.  

This, too, prohibits the type of restrictions SBC seeks to impose. 

Finally, MCI objects to SBC’s limitation on the resale of services because MCI 
could not refuse such resale even if it wanted to.  Section 251(b)(1) of the Act prevents 
MCI from prohibiting or imposing unreasonable or discriminatory conditions or 
limitations on the resale of its own services.  Thus, SBC not only has proposed a resale 
restriction that is prohibited by the Telecom Act and FCC rulings, but will also cause 
MCI to violate the requirements of the Telecom Act. 

Staff’s recommendation does not address the dispute presented.  As noted 
above, this dispute concerns SBC’s proposal to insert the word “not” into Section 1.3 of 
Appendix Resale.  Moreover, Dr. Liu assumes that a new service is involved when it is 
not.  SBC asks that the Commission agree with SBC’s position that no services 
provided under Appendix resale can be resold by MCI to other telecommunications 
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carriers.  But for all the reasons already discussed, such a position is not consistent with 
federal law. 

b) SBC’s Position 

SBC proposes language that permits MCI to resell SBC’s telecommunications 
services to another carrier only for that carrier’s use as a retail end user.   MCI proposes 
that the agreement contain no limitations on its ability to resell service to other carriers.  
Staff supports SBC’s proposal with several modifications. 

Section 251(c)(4)(A) of the 1996 Act requires SBC to offer for resale, at 
wholesale rates, “any telecommunications service that [the ILEC] provides at retail to 
subscribers who are not telecommunications carriers.”  47 U.S.C. § 251(c)(4)(A).  
Section 251(c)(4)(B) prohibits ILECs from imposing unreasonable or discriminatory 
conditions on resale but allows a state commission to prohibit a reseller that purchases 
a service “that is available at retail only to a category of subscribers from offering such 
service to a different category of subscribers.”  47 U.S.C. § 251(c)(4)(B).  The FCC’s 
Local Competition Order reiterates that restrictions on the category of subscriber to 
which resale can occur are allowed only if they are “reasonable and nondiscriminatory,” 
to avoid restrictions that “could fetter the emergence of competition.”  Local Competition 
Order at 964. 

End users and telecommunications carriers are different categories of 
subscribers.  As a result, Section 251(c)(4)(B) clearly gives the Commission the 
authority to impose the restriction that SBC proposes.  Moreover, the restriction SBC 
proposes is reasonable.  SBC identified a number of potential problems flowing from 
MCI’s desire to have no restriction on its ability to resell to other carriers.  These 
problems include cross-class selling in violation of the Local Competition Order, 
provision of service by uncertificated carriers, and violation of various provisions of the 
SBC/MCI Agreement.  Indeed, Staff witness Liu found that SBC’s proposed restriction 
“is not inherently unreasonable or inappropriate.”  See Staff Ex. 2.0 (Liu) at 14. 

Restrictions on MCI’s ability to resell to other carriers would do nothing to “fetter 
the emergence of competition.”  Cf. Local Competition Order at 964.  MCI’s proposal 
actually would hurt competition by providing CLECs with an arbitrage opportunity that 
would only benefit themselves because they could pay wholesale, rather than retail, 
rates when acting as an end user of retail services.   

MCI’s arguments are either incorrect or irrelevant.  First, MCI asserts that SBC’s 
proposed restriction is unlawful because the prohibitions on selling wholesale residential 
service to business customers and on selling wholesale Lifeline service to ineligible 
customers represent “the sum total” of permissible resale restrictions.  That is plainly 
wrong.  As noted above, Section 251(c)(4)(B) of the 1996 Act gives state commissions 
authority to impose other restrictions on cross-class reselling.   

Second, MCI asserts that the FCC’s admonition, that resale restrictions should 
not fetter competition, confirms that cross-selling restrictions should be very limited.  
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MCI, however, fails to show how a prohibition on reseller chains would harm it, end 
users, or competition – especially since resellers can purchase the same service that 
MCI wants to sell, directly from SBC and at the same wholesale -discounted rate.   

Third, MCI asserts that SBC’s proposed restriction is unlawful because Section 
251(b)(1) prohibits MCI from refusing to resell, to other carriers, services purchased 
from SBC at wholesale rates.  But any resale obligation imposed by Section 251(b)(1) 
can apply to MCI only at the retail level, since it has no obligation under Section 
251(c)(4)(1), as SBC does, to resell service at wholesale rates.  See Local Competition 
Order at 964.  The dispute here is not about MCI’s ability to resell at retail rates, so 
Section 251(b)(1) is a red herring. 

Fourth, MCI asserts that Section 13-801(f) of the Public Utilities Act gives it the 
“right to resell telecommunications services as it sees fit.”  See MCI Ex. 6.0 (Price) at 
108.  MCI’s claim of unrestricted resale authority under state law goes too far.  MCI’s 
sweeping assertion ignores the resale limitations imposed by federal law that even Mr. 
Price acknowledges earlier in his testimony.  See id. at 104.  Moreover, the similarity in 
language between Section 13-801(f), on the one hand, and Sections 251(c)(4)(A) and 
251(c)(4)(B), on the other hand, strongly suggests that the state law provision conveys 
no different rights than those provided by federal law.  Both statutes allow the imposition 
of reasonable and non-discriminatory restrictions on resale, which is exactly what SBC 
proposes here.  

Staff recommends adoption of SBC’s language (See Staff Ex. 2.0 (Liu) at 25), but 
also recommends that the Commission impose additional restrictions to prevent the 
undesirable effects of MCI’s resale to other carriers.  See id. at 26.  Although SBC 
generally agrees with Dr. Liu’s proposal, the proposal raises two concerns:  (1) it is 
unclear how SBC’s proposed language for Section 1.3, which Dr. Liu endorses, would 
mesh with the additional restrictions; and (2) Dr. Liu’s restrictions may not limit 
completely CLECs’ ability to obtain discounted services for their own use.  In particular, 
CLECs may still be able to work together to obtain such services at the wholesale 
discount.  The Commission should adopt the proposed language for Section 1.3 set 
forth in Ms. Pellerin’s testimony.  (See SBC Ex. 1.1 (Pellerin Reb.) at 5.)  The restriction 
SBC proposes is reasonable and non-discriminatory, it is simple to administer, and it 
avoids the possibility that Dr. Liu’s proposal contains hidden loopholes that ingenious 
CLECs could exploit.   

c) Staff’s Position 

The Staff recommends that the Commission adopt SBC’s proposed language 
regarding reselling to carrier end users with the following proposed restrictions.  A 
carrier, when purchasing services for its own use as end user of the service, is simply 
an end user of the services, and is not situated differently than non-carrier end users.  
The non-discrimination provision in Section 251 requires that MCI resell to carrier end 
users at the same rates, terms and conditions as it resells to non-carrier end users.  
Therefore, the parties should include this restriction in their ICA.  
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Staff recommends that the Commission permit MCI, under certain restrictions, to 
resell SBC wholesale services to other resellers.  Unrestricted resale by MCI to third 
carriers for the provision of telecommunications services might have undesirable 
effects, such as creating circumstances in which MCI obtains wholesale residential 
services from SBC that is ultimately resold or provided to a business customer, thus 
circumventing the residential/business cross-class reselling prohibition.  Therefore, 
some restrictions are necessary to address the potential adverse effects (including 
those raised by SBC) arising from reseller chains. Staff recommends that the 
Commission impose the following restrictions on the reselling SBC’s wholesale-
discounted services to a third carrier for the provision of telecommunication services:  

(1) Any carrier, who purchases SBC’s wholesale-discounted services through 
MCI, will be subject to the terms and conditions as MCI under MCI/SBC 
Agreement, including, but not limiting to, not using SBC logo or name 
brand;  

(2) MCI will be held responsible for any breach or violation of the terms and 
conditions (as provided in MCI/SBC Agreement) by such a third carrier, 
and  

(3) MCI shall not circumvent the prohibition in Section 4.10 of the Resale 
Appendix by purchasing back (directly or indirectly), for its own use, SBC’s 
wholesale-discounted services, from a carrier, who obtained the services 
(directly or indirectly) from MCI.   

d) Commission Analysis and Conclusions 

Resale 1 deals with whether MCI may resell services purchased pursuant to the 
Resale Appendix in the instant ICA to another telecommunications carrier.  Two sub-
issues emerge.  The first (sub-issue 1) deals with the terms and conditions under which 
MCI should be allowed to resell services, which it obtains from SBC at wholesale 
discount, to carriers subscribing as end users of the services.  The second (sub-issue 2) 
deals with whether or not MCI should be allowed to resell services, obtained from SBC 
at wholesale discount, to third party carriers for the provision of telecommunications 
services by those carriers.   

On sub-issue 1, SBC takes the position that MCI may resell services, obtained 
from SBC at wholesale discount, to carriers for their use as end users of the services.  
MCI must resell SBC services to these carrier end users at the same rates, terms and 
conditions as it resells to non-carrier end users, however.  MCI does not focus on this 
sub-issue.    

Staff argues, and the Commission concurs, that a carrier, when purchasing 
services for use as an end user is not situated differently than non-carrier end users.  
The non-discrimination provision in Section 251 requires that MCI resell to carrier end 
users at the same rates, terms and conditions as it resells to non-carrier end users.  
Therefore, SBC’s non-discriminatory restriction is not unreasonable and should be 
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included in parties’ ICA.  We agree with Staff’s assessment, and therefore require that 
MCI resell to carrier end users at the same rates, terms and conditions as it resells to 
non-carrier end users. 

On sub-issue 2, SBC takes the position that MCI should not be permitted to resell 
services, which it obtains from SBC at wholesale discount, to carriers for the provision 
of telecommunications by those carriers.  MCI contends that it should be allowed to 
resell to other telecommunication carriers services purchased under the Resale 
Appendix, whether for their own use as end users of the services or for the provision of 
telecommunications services by those carriers.  MCI’s language does not prohibit it from 
reselling services purchased pursuant to the Resale Appendix to a third-party carrier for 
further resale to its customers.  

SBC contends that Section 251(c)(4) of the 1996 Telecommunication Act (“Act”) 
provides that a CLEC may be restricted from selling services to a different category of 
subscribers, and that telecommunications carriers are a different category of 
subscribers than end users (including carrier end users).  MCI therefore may purchase 
from SBC at a wholesale discount the set of services that SBC offers at retail to its end 
user subscribers, and may resell these services to the same set of end user 
subscribers.  SBC, however, urges that MCI may not resell these services to a different 
category of subscribers – specifically, to telecommunications carriers for the provision of 
telecommunication services by those carriers.   

The Commission agrees with Staff that Section 251(c)(4) allows state 
commissions to prohibit cross-class selling — reselling services, offered at retail to one 
class of subscribers, to a different class of subscribers.  Section 251(c)(4) itself does not 
prohibit any or all cross-class reselling, but permits states to prohibit resellers from 
selling residential services to business customers and to prohibit the resale of Lifeline 
(and other means-tested) services to end users not eligible for such services.  The FCC, 
however, did not conclude that restrictions on all types of cross-class selling were 
permitted, such as those “that could fetter the emergence of competition.”  Local 
Competition Order at 964.   

None of MCI’s arguments is convincing.  MCI contends that the only two 
permissible prohibitions on cross-class reselling are of residential services to business 
customers, and Lifeline (and other means-tested) services to end users not eligible for 
such services.  Because SBC’s proposal falls outside of those restrictions, MCI 
assumes that it is impermissible.  But the FCC does not preclude state commissions 
from making prohibitions on other types of cross-class reselling.  ILECs, however, must 
demonstrate to the state commission that the class restriction is reasonable and 
nondiscriminatory.  Furthermore, MCI does not explain how a prohibition on a reseller 
chain would fetter the emergence of competition.  All else equal, the longer the chain of 
resellers between SBC’s services and end users, the higher the transaction costs that 
would accrue to the end users.  The benefit of a longer chain of resellers is unclear, 
particularly in view of the fact that each certified telecommunication carrier can obtain 
services directly from SBC at wholesale rates.   
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We disagree with MCI that SBC’s restriction will cause MCI to violate the Act 
because MCI cannot, under Section 251(b)(1) of the Act, refuse to resell the resale 
services, obtained from SBC at wholesale discount, to a third carrier for the provision of 
telecommunications services to customer.  We concur with Staff that SBC may not, 
under the non-discrimination provision in Sections 251(b)(1), restrict MCI’s ability to 
resell services to third party carriers who purchase the services for its own use as end 
users of the services.  Carriers, when purchasing the resold services for the provision of 
telecommunications services by those carriers, are clearly a different class of 
subscribers from end users of the services.  Staff contends, and we concur, that Section 
251(b)(1) does not, of necessity, prohibit such a cross-class selling restriction.   

Staff notes that the unrestricted resale by MCI to third party carriers for the 
provision of telecommunications services might have undesirable effects, such as 
downstream circumvention of the residential/business cross-class reselling prohibition.  
Some restrictions therefore are necessary to address the potential adverse effects 
arising from reseller chains.  At the same time, however, the Commission is not 
persuaded by SBC that either the ease of administering its blanket prohibition or its 
vague concern with Staff’s proposal is sufficient to warrant its rejection.  The 
Commission therefore requires the incorporation of Staff’s proposal into the ICA.   

2. Resale 4 

Should MCIm be permitted to aggregate traffic for multiple end user customers 
onto a single service? 

a) MCI’s Position 

MCI should be permitted to aggregate traffic for multiple end user customers onto 
a single service.  MCI objects to SBC’s proposed restrictions on legal and operational 
grounds, which effectively reverse the FCC’s position that resale aggregation 
restrictions are presumptively unreasonable.  SBC Illinois has failed to rebut this 
presumption, and therefore these restrictions should be found to be unreasonable.   

In its First Report & Order, 11 F.C.C.R. 15499 (1996), the FCC specifically 
addressed the issue of end user aggregation for the purpose of qualifying for volume 
discounts.  The FCC indicated that it traditionally has not permitted restrictions on resale 
of volume discount offers, and that such restrictions could produce anticompetitive 
results.  First Report & Order,  953.  The FCC concluded that such restriction should be 
considered presumptively unreasonable.  

SBC would assume that sharing and aggregation restrictions apply unless 
specified otherwise in the tariff.  This is in contrast to the FCC position that such 
restrictions are unreasonable and do not apply unless and until SBC Illinois can make 
the proper showing to the Commission.  From an operational standpoint, the restrictions 
are unreasonable and anti-competitive because they prevent MCI from qualifying for 
volume discounts that SBC Illinois is able to offer its customers.   
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b) SBC’s Position 

SBC proposes language that permits MCI to resell SBC’s retail services, but only 
under the same terms and conditions as provided in SBC’s tariffs.  MCI proposes 
language that would permit it to share service across multiple unaffiliated end users, 
without regard to how SBC sells the corresponding retail service to its ends users.   

Section 251(c)(4) of the 1996 Act imposes on SBC a duty to offer for resale, at 
wholesale rates, “any telecommunications service that [SBC] provides at retail to 
subscribers who are not telecommunications carriers.”  The FCC’s regulations clarify 
that an ILEC such as SBC need offer to a CLEC only the same services that the ILEC 
provides at retail.  (See 47 C.F.R. § 51.603(b) (stating that ILECs must provide services 
for resale “that are equal in quality, subject to the same conditions, and provided within 
the same provisioning time intervals that the ILEC provides these services to others”).)  
The Local Competition Order (at 332) provided even clearer guidance that a reselling 
CLEC must mirror the service offering that the ILEC provides, not change it: 

[C]arriers reselling incumbent LEC services are limited to offering the 
same service an incumbent offers at retail.  This means that resellers 
cannot offer services or products that incumbents do not offer.  The only 
means by which a reseller can distinguish the services it offers from those 
of an incumbent is through price, billing services, marketing efforts, and to 
some extent, customer service. 

SBC’s language does exactly what the 1996 Act and the FCC’s rules and orders 
require:  it is consistent with the SBC resale tariff.  That tariff provides that aggregation 
of service is permissible only to the extent that it is consistent with the corresponding 
retail tariff.  (See Tariff No. 20, Part 22, § 1, sheet 1.1).  SBC’s proposal for Section 4.1 
of the Agreement accordingly allows sharing or aggregation of service only where 
permitted by tariff.  Similarly, SBC’s resale tariff prohibits the aggregation of multiple end 
users onto a single service.  (See id.)  SBC’s proposal for Section 8.1 of the Agreement 
thus allows Centrex service to be offered to end users only in a manner consistent with 
SBC’s tariff. 

MCI’s language, however, would allow MCI to share service among multiple end 
users or to aggregate multiple customers onto a single service.  MCI thus would be able 
to offer products that are actually different from any product SBC offers: for example, a 
Centrex system that served unaffiliated business and residential end users at different 
locations throughout the state.   

First, MCI asserts that SBC has failed to rebut the FCC’s presumption that resale 
restrictions are presumptively unreasonable.  But what is at issue here is not a resale 
“restriction” at all; it is the definition of the service being provided.  Moreover, even if a 
resale “restriction” were at issue, a state commission can permit such a restriction if it 
finds the restriction is reasonable and non-discriminatory.  SBC views Staff to reach just 
that conclusion regarding the language that SBC has proposed here.  
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Second, MCI asserts that aggregation without regard to end user or geographic 
criteria “does not change the nature of the service.”  SBC does not sell a single Centrex 
service to unaffiliated end users, however.  The Centrex that MCI proposes to sell to 
unaffiliated end users is a service that SBC does not offer, at retail, to its end user 
customers and thus is a service that SBC is not obligated to provide under Section 
251(c)(4).  (See S.W. Bell Tel. Co. v. Apple, 309 F.3d 713, 720 (10th Cir. 2002) (stating 
that reseller was “trying to change the nature of the service” in opposing requirement 
that resale be subject to same single-user requirement found in ILEC’s retail tariff).)  Dr. 
Liu provides further confirmation that MCI’s proposal involves a different service than 
what SBC provides; she points out that the proposal would allow MCI “to obtain a 
wholesale rate to serve a group of customers that is based on a retail rate that does not 
exist for the services.”  See Staff Ex. 2.0 (Liu) at 32.  

Third, MCI asserts that it should be allowed to aggregate so it can achieve 
operational efficiencies.  MCI fails to recognize that the 1996 Act does not require SBC 
to offer, for resale, retail services tailored to enhance MCI’s business plans.  SBC also 
has no obligation to offer retail services that promote the network efficiency of an 
interexchange carrier, as MCI suggests.   

c) Staff’s Position 

Staff recommends that the Commission adopt SBC’s proposed language.  
Section 251(c)(4) requires that SBC offer for resale a service that it offers at retail to its 
end user customers.  47 U.S.C. §251(c)(4). It does not require that SBC offer for resale 
a service that SBC does not offer at retail for its own customers, nor does it require that 
SBC tailor its retail service offering to fit the business plans of resellers.  MCI’s 
proposed language clearly goes beyond the requirement of Section 251(c)(4).  While 
the FCC establishes a presumption that restrictions in resale are unreasonable (see 
Local Competition Order, 939), it does not preclude a state commission from finding that 
such restriction is, nonetheless, reasonable and nondiscriminatory.  

d) Commission Analysis and Conclusions 

Resale 4 essentially deals with whether SBC’s wholesale service offerings 
should mirror its retail services offerings to its end user customers.  SBC takes the 
position that MCI should be permitted to aggregate traffic to multiple end user 
customers only to the extent that such an aggregation of traffic is permitted by SBC 
retail tariff.  MCI claims that SBC’s restriction on aggregation of traffic is contrary to the 
FCC’s position on aggregation of traffic and is anti-competitive.     

SBC notes that the Commission has previously considered this issue and 
approved SBC’s currently effective Resale Tariff, which contains such limiting language 
on aggregation of traffic.  Section 251(c)(4) requires that SBC offer for resale a service 
that it offers at retail to its end user customers.  But it does not require SBC to offer for 
resale a service that it does not offer at retail for its own end user customers.  Similarly, 
it does not require that SBC tailor its retail service offering to fit the business plans of 
resellers.   
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We do not find MCI’s arguments against restrictions on the aggregation of traffic 
to be well founded.  As Staff notes, the FCC established a presumption of 
unreasonableness for restrictions on the aggregation of traffic, but it does not preclude a 
state commission from permitting such restrictions.  We have previously considered this 
issue in approving SBC’s currently effective Resale Tariff, which contains similar 
language limiting the aggregation of traffic.  Staff notes that MCI’s claim – that the 
restriction prevents MCI from receiving volume discounts that SBC can offer its end 
user customers – is unfounded.   

The Commission also finds MCI’s anti-competitive argument unpersuasive.  MCI 
contends that it would be able to offer resale services to end users more efficiently if 
SBC does not impose restrictions on service aggregation. Therefore, MCI argues, 
SBC’s restriction prevents MCI from attaining operational and cost efficiency.   MCI may 
be correct that, as a reseller, it might be able to make a greater profit if there were no 
restrictions on service aggregation. Yet while Section 251(c)(4) requires that SBC offer 
for resale any services that it offers to its own end user customers at retail, that Section 
does not require SBC to offer for resale a service that SBC does not offer to its own end 
user customers.   

As Staff notes, MCI can select the methods most suitable for it to compete.  It 
cannot, under Section 251(c)(4), require SBC to offer for resale a service that SBC does 
not offer at retail for its own end user customers.  MCI proposes language, however, 
which would have that effect.  It therefore is rejected.  SBC’s proposed language for 
Resale 4 should be included in the ICA. 

3. Resale 8 

Which Party’s proposal for the resell of Customer Specific Arrangements (CSA) 
should apply?  

a) MCI’s Position 

MCI’s proposal should apply.  MCI has proposed language that sets forth in a 
straightforward manner the obligations SBC has to resell services to MCI in assuming a 
customer specific pricing arrangement.  SBC seeks to add unnecessary or ambiguous 
language.  MCI respectfully asks that the Commission adopt MCI’s proposed language 
on this issue.  

b) SBC’s Position 

The parties disagree on language in three general areas regarding the 
appropriate terms and conditions governing MCI’s assumption of existing retail 
contracts: 1) what types of contracts can be assumed; 2) what discount rate applies to 
assumed contracts; and 3) in what situations is MCI subject to termination liability when 
it assumes a contract.   

As an initial matter, the Commission should reject MCI’s proposals because of 
MCI’s failure to submit substantive evidence supporting them.  In its direct testimony, 
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MCI simply stated that its proposed language was straightforward and that SBC’s 
proposed language was unnecessary or ambiguous.  MCI provided no explanation of 
these assertions.  There is no reason to accept contract language that MCI has not 
justified. 

Types of Contracts:  SBC proposed language stating that MCI can assume retail 
contracts unless the contract expressly prohibits assumption or involves a 
grandfathered or sunsetted service (Resale § 5.1).  MCI proposed language stating that 
it could assume contracts for resale “pursuant to Applicable Law” (Resale § 5.1.1).  
SBC’s language is more specific, and the Commission should adopt it. 

At the hearing, MCI witness Lichtenberg stated that, with regard to a contract 
involving a grandfathered service, MCI sought only to assume the contract for “whatever 
length of time is remaining on the contract.” Tr. at 109.  If that is MCI’s position, SBC is 
willing to replace the second sentence of its proposed Section 5.1 with the following: 

Grandfathered and sunsetted services are available to MCIm for resale at 
the applicable discount only to the same End User, at the existing End 
User's location, to which SBC Illinois provides the service, either at retail 
or through resale, and only for the End User’s remaining period of 
eligibility. 

Although it is possible that this replacement language will resolve the parties’ dispute 
about the assumption of contracts involving grandfathered and sunsetted services, it 
does not resolve the dispute about whether MCI can assume contracts that expressly 
state that they cannot be assumed (i.e., the first sentence of SBC’s proposed Section 
5.1).  For the reasons set forth above, the Commission should adopt SBC’s position. 

Discount Rate:  SBC proposed that assumed contracts receive a discount of 3.16 
percent (Resale § 5.2.1).  MCI proposed that the “applicable Commission-ordered 
wholesale discount will apply” (Resale § 5.1.1).  SBC’s proposal to include a specific 
discount rate is neither ambiguous nor unnecessary, since MCI also proposed language 
on the discount rate question.  Accordingly, the Commission should reject MCI’s 
language because it lacks specificity.  MCI did not identify what the standard rate was, 
nor explain why such a rate was more straightforward than the language that SBC 
proposed. 

MCI also failed to explain why use of the standard discount rate is appropriate 
where the resale involves an assumed, rather than a new, contract.  In setting 
wholesale rates, a state commission should exclude from a retail rate the portion of that 
rate “attributable to any marketing, billing, collection and other costs” that the ILEC will 
avoid.  47 U.S.C. § 252(d)(3).  An ILEC does avoid some marketing costs if the CLEC 
resells service to a new customer, and the standard discount rate takes those avoided 
costs into account.  If a CLEC assumes an existing contract, however, the ILEC already 
has incurred marketing costs to obtain the customer’s business, so that those costs are 
not avoided when the contract is assumed.  As a result, the standard discount rate that 
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MCI proposes here for contract assumptions would not correctly reflect SBC’s avoided 
costs. 

Moreover, MCI proposes that the standard discount apply to Individual Case 
Basis (“ICB”) contracts, despite the substantial differences between ICB contracts and 
standard tariffed services.  ICB contracts generally involve a combination of services 
that SBC provides to a customer, pursuant to a specific written contract, at a rate and at 
terms and conditions that differ from those found in the SBC retail tariff for standard 
service arrangements.  As a result, use of the standard discount rate, which is keyed to 
the standard rates in the retail tariff, would not be appropriate for non-standard ICB 
contracts. 

In addition, MCI’s proposal is vague.  The line in the Price Schedule addressing 
Resale is simply a reference to SBC Tariff 20, Part 22 and “the appropriate Commission 
ordered resale discount.”  Price Schedule, line 1051.  As a result, it is impossible to 
determine what rate (or rates) should be used.  The Commission therefore should adopt 
the specific discount rate that SBC proposes. 

Termination Liability:  SBC proposed that MCI be subject to termination liability if 
it prematurely terminated an assumed contract, except when that contract is replaced 
by a new contract involving greater term or volume (Resale § 5.3).  MCI proposed, in 
one sentence of its proposed Section 5.1.1, that it would assume termination liability for 
an assumed contract but stated, in the next sentence, that assumption of a contract “will 
not constitute ground for collection of a termination liability” (Resale § 5.1.1).   

During the hearing, in response to a question, Ms. Lichtenberg stated that, if MCI 
assumed a contract, “then the contract would be accepted with the termination liability 
as it existed.”  Tr. at 111.  This testimony suggests that MCI actually does agree that it 
should be subject to termination liability on an assumed contract if that contract is 
cancelled before the end of its term.  However, the contradictory language MCI has 
proposed does not clearly capture such agreement.  The Commission should adopt 
SBC’s language, which is preferable because it is “more specific and provides 
appropriate details.”   

c) Staff’s Position 

Staff recommends that the Commission adopt SBC’s proposed language.  SBC’s 
language is more specific and provides the appropriate details.  MCI’s only criticism of 
SBC language is that it contains unnecessary or ambiguous language.  MCI, however, 
does not indicate which part of SBC language that it deems unnecessary or ambiguous.  

d) Commission Analysis and Conclusions 

SBC proposed new language in its position statement regarding the 
grandfathered and sunsetted services.  The new language takes into account MCI’s 
position elicited during the hearing.  The Commission finds this language is reasonable 
and should be adopted.   
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SBC, however, fails to explain why a customer contract would preclude another 
carrier from assuming that contract for resale purposes.  SBC may not block resale 
simply by including that clause in any given contract.  The Commission therefore rejects 
SBC’s proposed prohibition.   

In light of the foregoing, the Commission adopts only the following text for 
Section 5.1: 

Grandfathered and sunsetted services are available to MCIm for resale at 
the applicable discount only to the same End User, at the existing End 
User's location, to which SBC Illinois provides the service, either at retail 
or through resale, and only for the End User’s remaining period of 
eligibility. 

The Commission also accepts that the discount rate for assumed contracts 
should be lower than the standard wholesale discount rate, because fewer avoided 
costs are reflected.  SBC failed to support its proposed 3.16% discount rate , however, 
and the Commission is reluctant to approve a specific discount rate without adequate 
cost support.  At the same time, it would not be fair simply to accept a discount rate for 
assumed contracts that is equal to the standard wholesale discount rate, as MCI 
proposes.  Accordingly, the Commission accepts SBC's proposed 3.16% discount for 
this ICA only, and further specifies that the reason for adopting this rate is the lack of 
any alternative that is better supported.   

Finally, with respect to termination liability, the Commission views the competing 
language to reflect general agreement on the underlying principles.  In particular, the 
parties apparently are in agreement that termination liability will not be incurred for 
MCI’s assumption of a contract, but will be incurred if MCI subsequently terminates the 
assumed contract.  The Commission views SBC’s proposed language to specify this 
most clearly.  It is therefore adopted.   

N. Unbundled Network Elements (UNE) 

1. UNE 1  

What are the appropriate geographic limitations of SBC ILLINOIS’s obligation to 
provide access to network elements? 

a) MCI’s Position 

The appropriate geographic limitations of SBC Illinois’s obligation to provide 
access to network elements is set out in the agreed-to section 2.12.1 of the GT&Cs.  
SBC’s proposed language is unnecessary.  In SBC’s proposed language, instead of 
focusing on “…portions of Illinois in which SBC ILLINOIS is deemed to be the ILEC 
under the Act” (undisputed language from GT&C Appendix, Section 2.12.1), SBC 
attempts to limit the geographic area to “…SBC ILLINOIS’s incumbent local exchange 
area.”  MCI is concerned that SBC’s proposed language does little to clarify SBC’s UNE 
obligations, but instead, substantially muddies the water and, more likely, could be read 
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to limit SBC’s obligations far beyond that required by the Act and the FCC. Therefore, 
the ALJs and the Commission should reject SBC’s proposed language. 

b) SBC’s Position 

The portion of Section 1.1 at issue here consists of four words that limit SBC’s 
undertaking to provide unbundled access to its “incumbent local exchange areas.” That 
limitation recognizes and codifies the undeniable and undisputed point that SBC is not 
the “incumbent local exchange carrier” everywhere in the world, or even everywhere in 
Illinois.  Accordingly, SBC’s “additional obligations” as an “incumbent local exchange 
carrier” under section 251(c)(3) of the 1996 Act – including the obligation to provide 
unbundled access under section 251(c)(3) do not extend everywhere in the world or in 
Illinois.  Rather, they are limited to the places where SBC is the incumbent – a term the 
1996 Act defines “with respect to an area” where SBC provided telecommunications 
service “on the date of enactment of the Telecommunications Act of 1996.”  47 U.S.C. 
§ 251(h)(1). 

MCI has no substantive objection and indeed agrees that the ICA should 
“inform[] the parties as to the geographic limits applicable to the UNEs and resale 
services at issue.”  MCI Ex. 8.0 (Starkey) at 39-40.  Further, MCI has no concrete 
objection to the language proposed by SBC.  Instead, MCI expresses a vague 
“concern[]” that the proposed language “muddies the water” and could in some 
unidentified way “be read to limit SBC’s obligations far beyond that required by the 
[1996] Act.”   The terms “incumbent local exchange” and “area” are crystal clear, and 
they come from the 1996 Act – namely, section 251(h), which defines “incumbent local 
exchange carrier” by reference to the “area” in which that carrier provided service in 
1996. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The appropriate geographic limitations of SBC’s obligation to provide access to 
network elements is included in Section 2.12.1 of the GT&Cs, to which the parties 
agreed, which describes that area as “the portions of Illinois in which SBC Illinois is 
deemed to be the ILEC under the Act.”  This is accurate and there is no reason to 
define SBC’s geographic limits by other terms in a separate part of the parties’ ICA.  
Accordingly, SBC’s proposed language here is rejected.   

2. UNE 2  

MCIm: What procedures should apply when there has been a change of law 
event affecting the obligations to provide UNEs?   

SBC:  Should the UNE appendix contain a Lawful UNEs requirement in addition 
to change of law rights?  
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a) MCI’s Position 

As with any change of law event, a change in applicable law affecting the parties’ 
rights and obligations regarding unbundling should be effectuated through the 
negotiation-and-amendment process set forth in MCI’s proposed intervening law 
provision in Section 23 of the GT&C.  Inclusion of SBC’s proposed language in the UNE 
Appendix would be tantamount to giving SBC a unilateral right to amend the Agreement 
and MCI respectfully requests that the Commission reject SBC’s proposed language.  
This result is fully consistent with the Commission’s determination in the XO Arbitration 
Order that rejected SBC contract language that would give SBC the unilateral ability to 
determine when a change of law has occurred and unilaterally change the ICA.  XO 
Arbitration Order, pp. 46-50. 

MCI also notes that Mr. Hoagg’s testimony regarding this issue appears to be 
limited to Appendix UNE section 1.1.1 (see lines 333-334), and therefore does not 
address all of the ICA sections tha t are included in this issue.  This is of some concern 
to MCI because two of the sections under this issue – sections 7.11 and 7.12 of 
Appendix UNE – contain SBC-proposed language merely reiterating many of the 
commingling restrictions it has proposed elsewhere in section 7 of Appendix UNE.    

Of additional concern to MCI is that the treatment recommended by Dr. Zolnierek 
for section 7.9 of Appendix UNE (UNE Issue 25) does not take into account the 
interplay between the language of sections 7.9, 7.11, and 7.12.  Thus, the Staff has not 
given any guidance to the ALJs or the parties as to resolving the parties’ disputes on 
those sections. 

b) SBC’s Position 

The issue presented here is a procedural one:  What happens if a regulatory 
agency or court determines that CLECs are not impaired without unbundled access to a 
particular network element (thereby “declassifying” that network element)?  SBC takes 
the straightforward position that is dictated by the 1996 Act and by the decisions of the 
Supreme Court and the D.C. Circuit:  SBC would no longer have to provide unbundled 
access (subject to a 30-day transition period described under UNE Issue 12).  MCI’s 
position is SBC should be forced to slog through “change of law” negotiations (and most 
likely litigation) while MCI reaps in the meantime the windfall of unbundled access (and 
the associated low prices) for much longer than it is entitled to such access.  Staff, 
meanwhile, agrees with SBC to the extent that the Agreement should have language for 
prompt “declassification” of network elements that are the subject of the FCC’s pending 
rulemaking (mass market switching, enterprise market loops, and dedicated transport), 
but supports MCI’s proposal of delay for other declassifications.  Staff Ex. 1.0 (Hoagg) 
at 18. 

Parts of SBC’s proposed contract language, namely, the portions that recite the 
TRO or the mandate in USTA II as a source of declassification, have been rendered 
moot.  The D.C. Circuit has issued its mandate in USTA II and vacated the former 
unbundling rules for mass market switching, enterprise market loops, and dedicated 
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transport.  Accordingly, there is no longer any need to provide for the declassification of 
those network elements upon the issuance of the USTA II mandate; rather, the ICA 
should not include any provisions that “classify” those network elements as UNEs in the 
first place.   

Equally moot is Staff’s recommendation that the Agreement provide for the 
“declassification” of those network elements under the FCC’s forthcoming new rules.  
Mass market switching, enterprise market loops, and dedicated transport have already 
been declassified by the mandate in USTA II.  The FCC recognized as much in the 
Interim Order.  Interim Order  17.  That is why the FCC announced interim requirements 
in the first place:  After all, if federal law still required unbundling of the network 
elements described in the Interim Order, there would have been no need for the FCC to 
adopt interim requirements.  The FCC’s new rules might classify mass market 
switching, enterprise market loops, or dedicated transport as UNEs in some markets or 
situations, but until then there has been no impairment finding (and no unbundling 
obligation outside of the interim requirements), and the FCC has instructed state 
commissions to proceed on the assumption that there will be no unbundling obligations 
imposed in the forthcoming rules.  Interim Order  22. 

That leaves the question as to what to do about other declassifications in the 
future.  MCI should not be allowed to mire SBC in the change-of-law process while it 
continues to receive unbundled access to which it is not entitled.  SBC has been subject 
to unlawful unbundling obligations at the federal level for more than eight years.  Further 
delay would be unfairly prejudicial to SBC Illinois and would be untenable – a point 
driven home by the D.C. Circuit’s accelerated mandate in USTA II.  359 F.3d at 595 
(“This deadline is appropriate in light of the Commission’s failure, after eight years, to 
develop lawful unbundling rules”).  By contrast, there would be no prejudice to MCI from 
the prompt implementation of a declassification decision:  By definition, a network 
element would be declassified only if CLECs were not impaired without unbundled 
access.  To the extent a transition period is necessary, SBC’s proposed language 
provides for a 30-day transition period, which is sufficient to satisfy any legitimate 
business needs.  See Appendix UNE § 5.3.1 & UNE Issue 12. 

The final nail in MCI’s “change of law” theory comes from MCI itself.  MCI’s 
proposed language for Section 13.3 and 13.4.1 states MCI is not entitled to unbundled 
enterprise switching absent an FCC waiver of its non-impairment finding (see SBC UNE 
Issue 3 and Issue 54) – but that MCI is entitled to such switching if the FCC does issue 
a waiver, without referencing a “change of law” process.  Thus, if the FCC goes in MCI’s 
favor on enterprise switching, MCI wants prompt implementation – but if the FCC goes 
the other way MCI wants delay.  MCI cannot have it both ways. 

c) Staff’s Position 

This issue is essentially a dispute over the operation of the “change of law” 
process and “declassified” network elements.  In Staff’s opinion, SBC has not presented 
a persuasive case that, as a general matter, the change of law process should be 
superseded.  Id. Staff understands that the change of law process has been widely 
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accepted and widely utilized in interconnection agreements. Triennial Review Order, 
¶¶700-706.  There no compelling reason this cannot continue to be the case generally 
with respect to UNE issues.  It appears that the FCC presumes these provisions can 
function well enough in an environment of element declassifications, as indicated by the 
following:  

In order to allow a speedy transition in the event we ultimately 
decline to unbundled switching, enterprise market loops, or 
dedicated transport, we expressly preserve incumbent LECs’ 
contractual prerogatives to initiate change of law proceedings to the 
extent consistent with their governing interconnection agreements.  
To that end, we do not restrict such change-of-law proceedings 
from presuming an ultimate Commission holding relieving 
incumbent LECs of section 251 unbundling obligations with respect 
to some or all of these elements, but under any such presumption, 
the results of such proceedings must reflect the transitional 
structure set forth below.  Interim Requirements Order, ¶22. 

Moreover, in a recent arbitration decision, the Commission has rejected a similar 
proposal by SBC. Arbitration Decision at 46-50, XO Illinois, Inc.: Petition for Arbitration 
of an Amendment to an Interconnection Agreement with Illinois Bell Telephone 
Company Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, 
ICC Docket No. 04-0371 (September 9, 2004).   

MCI’s proposed Section 1.1.1 would clarify slightly the operation of the 
agreement’s change of law provision with respect to UNEs and, as such, appears 
generally unobjectionable. The Commission may have two concerns with this language, 
however. Id.  First, it is not clear it serves any meaningful purpose if SBC’s proposed 
language is rejected. Id. Second, and more significantly, the Commission should find 
that the current circumstances surrounding the potential imminent Section 251 
declassification of the switching, enterprise market loops and dedicated transport 
elements to be unique. Id. In the Staff’s view, these warrant a specific and limited 
departure from the usual application of change of law provisions as they apply to UNEs 
and potential Section 251 declassifications. Id. Given certain findings of the TRO, the 
USTA II decision and the FCC’s Interim Order, the Commission can have a reasonable 
degree of confidence that at least some further declassifications will occur with respect 
to switching, loop and dedicated transport elements. Id. As noted above, key mandates 
of the FCC Interim Order reflect this likelihood: 

[W]e do not restrict such change-of-law proceedings from 
presuming an ultimate Commission holding relieving incumbent 
LECs of section 251 unbundling obligations with respect to some or 
all of these elements, but under any such presumption, the results 
of such proceedings must reflect the transitional structure set forth 
below.  Interim Requirements Order, ¶22. 



04-0469 

 220

Staff recommends that the Commission direct the parties to produce language 
creating two explicit and limited exceptions to the usual operation of change of law 
provisions. The first of these exceptions should be for elements that currently are 
declassified. The second specifically should be for “declassifications” that may occur 
directly as a result of the FCC’s August 20, 2004 NPRM (released in conjunction with 
the Interim Requirements Order). The provisions produced by the parties generally 
should reflect the following:  

• Since SBC will continue to provide Section 251 declassified 
elements on an unbundled basis pursuant to Section 271 of the 
1996 Act and/or PUA Section 13-801, declassification results in 
repricing of the elements or element combinations involved.  
TELRIC pricing no longer is required for such elements or 
element combinations.  

• Repricing may occur after a 30-day period, subject to 
appropriate notification by SBC.  Id. 

These provisions should be self-effectuating and would require no further 
amendment to the agreement to operate. Id. These provisions should be limited directly 
and explicitly to the elements in question. Id. The agreement change of law provisions 
will apply to all other future potential declassifications. Id. 

d) Commission Analysis and Conclusions 

This issue is essentially a dispute over the operation of the “change of law” 
process and “declassified” network elements.  On the one hand, SBC argues that due to 
certain potentially imminent Section 251 declassification of the switching, enterprise 
market loops and dedicated transport elements, the existing change of law provisions 
are insufficient and a new process should be instituted to accommodate the anticipated 
change of law regarding these elements.  On the other hand, MCI’s proposed language 
barely addresses this unique situation.  

We agree with the Staff that SBC has failed to present a persuasive case that, as 
a general matter, the change of law process should be superseded.  In the 
Commission’s view, the industry habitually employs the “change of law” process and 
incorporates such into  interconnection agreements.  See e.g., Triennial Review Order, 
¶¶700-706.  No party presented a compelling reason this pre-existing industry-wide 
approach cannot continue to be the case generally with respect to UNE issues.    In 
reaching our conclusion, we also note that the FCC presumes these provisions can 
function well enough in an environment of element declassifications.  Interim 
Requirements Order, ¶22.  Moreover, the Commission rejected a similar proposal by 
SBC in another arbitration. Arbitration Decision at 46-50, XO Illinois, Inc.: Petition for 
Arbitration of an Amendment to an Interconnection Agreement with Illinois Bell 
Telephone Company Pursuant to Section 252(b) of the Communications Act of 1934, as 
Amended, ICC Docket No. 04-0371 (September 9, 2004).   
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Regarding MCI’s proposed language in Section 1.1.1, the Commission agrees 
with the Staff and finds that it would clarify slightly the operation of the agreement’s 
change of law provision with respect to UNEs and, as such, appears generally 
unobjectionable.   

The Commission, moreover, finds that the current unique circumstances 
surrounding the Section 251 declassification of certain network elements and the 
imminent potential Section 251 declassification of additional network elements warrant  
specific and limited departures from the usual application of change of law provisions as 
they apply to UNEs and Section 251 declassifications.  Given certain findings of the 
TRO, the USTA II decision and the FCC’s Interim Order, the Commission has a 
reasonable degree of confidence that at least some further declassifications will occur.  
Interim Requirements Order, ¶22. 

The Commission, accordingly, adopts Staff’s basic proposal to direct the parties 
to draft language creating explicit and limited exceptions to the usual operation of 
change of law provision(s), but we find that Staff’s proposal requires certain 
modifications  First, rather than two exceptions (as proposed by Staff), we adopt three 
specific and limited exceptions to the usual working of the change of law provision, and 
direct the parties to jointly produce language reflecting these exceptions.  We find that 
these three exceptions are necessary to incorporate into this agreement, without undue 
delay, all TRO and TRO-related changes in SBC’s obligations to offer to MCI access to 
unbundled network elements. 

The first exception is for elements that currently are Section 251 declassified.  
The second exception is for any further  Section 251 declassifications” that may occur 
directly as a result of the FCC’s August 20, 2004 NPRM (released in conjunction with 
the Interim Requirements Order).  The third exception is for any changes to SBC’s 
obligations to offer unbundled network elements that might result from the 
Commission’s forthcoming Order in its reopened Docket No. 01-0614, which 
reexamines SBC’s obligations under PUA Section 13-801. 

The provisions produced by the parties should reflect SBC’s current continuing 
obligations to provide Section 251 declassified elements on an unbundled basis 
pursuant to Section 271 of the 1996 Act and/or PUA Section 13-801.1   We reject Staff’s 
suggestion that these provisions should reflect non-TELRIC repricing for elements that 
have been Section 251 declassified.  It is true that certain Section 251 declassified 
elements currently must be offered by SBC at non-TERIC rates pursuant to Section 271 
of the Act.  It also is possible this Commission ultimately could require non-TELRIC 
pricing of Section 251 declassified elements as a result of our reexamination of PUA 
Section 13-801 unbundling requirements in reopened Docket No. 01-0614.  For the 
immediate moment, however, SBC’s obligations to provide elements at TELRIC rates 

                                                 

1 The only exceptions to this general direction are for any individual elements that MCI conceded 
in this arbitration need not be offered by SBC.    
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under PUA Section 13-801 (and the Commission’s currently effective Order in Docket 
01-0614) remain unchanged, and this should be reflected in provisions produced by the 
parties.  

As we noted in the 01-0614 Order (and by reference in the XO Arbitration Order), 
this Commission lacks the authority to declare Section 13-801 to be preempted by 
federal law.  In addition, this proceeding is not the proper forum to modify existing 
obligations pursuant to 13-801.  The proceeding in the re-opened Docket No. 01-0614 is 
the proper forum for such an undertaking.  As explained above, however, we will seek 
to implement potential changes in obligations under PUA Section 13-801 without undue 
delay by exempting such changes from the general change-of-law procedure. 

Finally, as recommended by the Staff, the Commission concludes that these 
provisions should be self-effectuating and, thus, would require no further amendment to 
the agreement to operate.  These provisions should also be limited directly and explicitly 
to the elements in question.  The agreement change of law provisions will apply to all 
other future potential declassifications.  

3. UNE 5  

Should MCIm be permitted to use SBC ILLINOIS’s unbundled Network Elements 
to provide service to other Telecommunication Carriers? 

a) MCI’s Position 

It is MCI’s position that this issue has effectively been settled because the parties 
agree that the interconnection agreement should not include any terms and conditions 
addressing it.  Although this issue was not on SBC’s or Staff’s list of moot issues, it 
satisfies the same criteria as the issues that were listed and therefore should be added 
to the list.  Thus, the disputes relating to this issue have been resolved.  In other words, 
since both parties and Staff believe that the additional contract language that has been 
proposed in connection with this issue should be excluded from the contract, albeit for 
very different reasons, the Commission need not consider this issue and should treat it 
as any other settled issue by adopting the parties’ agreed language. 

If, however, the Commission addresses the substance of the issue, it is MCI’s 
position that MCI should be permitted to use SBC’s unbundled Network Elements to 
provide service to other Telecommunications Carriers.  The restrictions imposed by 
SBC’s proposed language, designed to prohibit MCI from using SBC’s UNEs to provide 
service to other carriers, are contrary to the TA96, FCC regulations, and state law, and 
should thus be rejected by the Commission. 

The TA96 requires, upon a showing of impairment, ILECs to provide UNE access 
“to any requesting telecommunications carrier for the provision of a telecommunications 
service.”  47 U.S.C. § 251(c)(3).  In turn, the Act defines “telecommunications service” 
as “the offering of telecommunications for a fee directly to the public, or to such classes 
of users as to be effectively available directly to the public, regardless of the facilities 
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used.”  47 U.S.C. § 153(46).  According to the FCC, the term “telecommunications 
service” was not intended to create a wholesale/resale distinction, or to limit “the public” 
to “end users” of a service (as opposed to other carriers).  Rather, the FCC has made 
clear that “section 251(c)(3) permits interexchange carriers and all other requesting 
telecommunications carriers to purchase unbundled elements for the purpose of offering 
exchange access services, or for the purpose of providing exchange access services to 
themselves in order to provide interexchange services to consumers.”  Local 
Competition Order ¶ 356.   

The FCC has only placed two restrictions on the meaning of “telecommunications 
service,” as that term is defined in the Act.  First, the FCC has established the 
“qualifying service” limitation, which refers to type of service, not to the end-user to 
which the service is provided, see TRO ¶ 140 (and which has, in any event, been 
rejected by the D.C. Circuit).  More to the point, the “qualifying service” is merely a 
condition of eligibility for UNE access, not an absolute bar on providing the covered 
services.  Such an absolute bar directly conflicts with the Triennial Review Order, which 
provides that “once a requesting carrier has obtained access to a UNE to provide a 
qualifying service, as defined above, the carrier may use that UNE to provide any 
additional services, including non-qualifying telecommunications and information 
services.”  TRO ¶ 143  Thus, SBC’s proposed limitation directly conflicts with the FCC’s 
rules (as well as the D.C. Circuit’s bar on use restrictions).  In addition, there is simply 
no basis in the TRO’s “qualifying services” provisions for SBC’s proposed use 
restrictions, which are based on end-user, not type of service.  

Second, the FCC has required that services be provided on a common carrier, 
rather than private carriage, basis, see TRO ¶ 150 (“The Commission has interpreted 
‘telecommunications services’ to mean services offered on a common carrier basis, and 
the D.C. Circuit has affirmed that interpretation.  Thus, to obtain access to a UNE, a 
requesting carrier must use the UNE to provide at least some services on a common, 
rather than private, carriage basis.”).  Again, this FCC requirement does not authorize 
an ILEC to restrict CLECs’ use of UNEs based on type of end-user, as SBC’s proposed 
language would do.  

SBC’s Proposed language would also run afoul of state law.  In interpreting 
Section 13-801 of the Public Utilities Act, the Commission he ld, “we agree with AT&T 
that they are entitled to use UNEs to provide service to itself and its affiliates . . . .”  
AT&T Communications of Illinois, Inc., TCG Illinois and TCG Chicago, Docket No. 03-
0239, Order dated August 26, 2003 at 49.  Similarly, with respect to resale rights under 
Section 13-801(f), the Commission held, “the CLECs proposal to resell intraLATA toll to 
IXCs is allowed.”  June 11, 2002 Arbitration Order in Illinois Bell Telephone Company 
Filing to implement tariff provisions related to Section 13-801 of the Public Utilities Act, 
Docket 01-0614 at 140. 

Moreover, the Michigan Public Service Commission (“MPSC”) recently rejected 
the very same proposal that SBC makes here.  As the MPSC stated, SBC’s proposal to 
“exclude all telecommunications providers from the possibility of being an end-user . . . 
goes too far.”  In re SBC Michigan, Docket No. U-13758 (Mich. PSC Aug. 18, 2003), at 



04-0469 

 224

7; see id. at 30 (agreeing that “MCIm may provide service to other telecommunications 
carriers using UNEs purchased under the interconnection agreement”). 

Finally, while MCI agrees with the majority of Dr. Zolnierek’s testimony on this 
issue, which acknowledges that MCI should have the ability to utilize UNEs to provide 
service to other telecommunications carriers in most instances, MCI also believes that 
Dr. Zolnierek’s testimony on this issue is a bit misleading.  While Dr. Zolnierek testified 
that the AT&T Arbitration Order is not definitive on this issue, he testified on the very 
next page that the “AT&T Arbitration, which did permit AT&T to use UNES to provide 
services to other telecommunications providers in certain instances, was consistent with 
the Commission’s implementation of Section 13-801 of the PUA.”  Direct Testimony of 
James Zolnierek, pp. 11-12.  Dr. Zolnierek then went on to explain that the 
Commission’s 13-801 Implementation Order placed a restriction on the reselling of 
EELs.  Direct Testimony of James Zolnierek, p. 12.  Hence, it is not the AT&T 
Arbitration Order that was not definitive on this issue as Dr. Zolnierek suggests, rather it 
was the Commission’s 13-801 Implementation Order that contains the language that Dr. 
Zolnierek apparently believes raises questions regarding the ability of MCI to provide 
UNEs to serve other telecommunications carriers.  As such, the AT&T Arbitration Order 
is not unclear on this topic as Dr. Zolnierek suggests.   

With this clarification, Dr. Zolnierek testified that the 13-801 Implementation 
Order placed a restriction on the reselling of EELs and that this decision should be 
reflected in the parties’ Agreement.  MCI does not agree with Dr. Zolnierek’s testimony 
in this respect.  The 13-801 Implementation Order to which Dr. Zolnierek cites should 
not serve as the basis for language in the parties’ agreement – particularly when the 
parties have not had the opportunity to negotiate such language – because the Order 
was expressly based on the inadequacy of the record, not on evidence affirmatively 
supporting the Commission’s ruling.  The Commission’s conclusion on this issue is as 
follows:  

Given the lack of an adequate record on this matter, we conclude that, at 
this time, CLECs purchasing EELs may not resell them, but must use 
them to provide service the CLEC end users or pay telephone providers, 
no matter how the EEL is purchased. 

Thus, in the Commission’s own words, it did not have an adequate record on this 
matter in Docket No. 01-0614.  Further, paragraph 607 of the Order states that “[n]o 
other party [other than Novacon and SBC] responded to this issue, which is unfortunate 
given the assertions by Novacon that the language had results that may or may not 
have been intended by Staff in making its proposal.”  Moreover, the Commission’s 
Order demonstrates the possibility of this restriction changing in the future: “As noted 
above, this order defers issues relating to the applicability of the local usage test to a 
new docket. The Commission will investigate the issue of the advisability and legality of 
allowing the reselling EELs in that docket as well.”  ICC Order in Docket No. 01-0614, p. 
176, ¶608.  Hence, MCI disagrees with Dr. Zolnierek’s recommendation to insert 
language into the parties’ agreement (language that neither party endorses) based on a 
Commission ruling that the Commission itself admits was based on an inadequate 
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record and a ruling in which the Commission expressed its intent to review its finding to 
determine whether it is grounded in public policy and legally sustainable. 

Also, SBC could use any language regarding restrictions on “reselling” UNEs to 
restrict MCI’s ability to provide MCI-branded service to end-user customers via an 
“agent” relationship with a third party that is collocated in a particular wire center.  
Moreover, MCI has provided ample evidence in this docket that the definition of end 
user should not exclude telecommunications carriers.  See, Direct Testimony of Don 
Price, pp. 99-103.  Since the Commission’s conclusion regarding the reselling restriction 
in Docket No. 01-0614 was based on the definition of end-user, the arrangement 
described above would not run afoul of the Commission’s restriction.  Therefore, while 
MCI will abide by governing Commission orders and rules (and is required to abide by 
governing orders and rules whether or not such language is specifically included in the 
parties’ agreement), it is unnecessary and inappropriate to adopt Staff’s proposed 
language. 

For all of the above reasons, MCI respectfully requests that the Illinois 
Commerce Commission, consistent with its prior rulings, follow the MPSC’s lead and 
reject SBC’s inappropriate restriction. 

b) SBC’s Position 

Section 251(c)(3) of the 1996 Act limits the scope of an incumbent’s duty to 
provide unbundled access to UNEs that are used “for the provision of a 
telecommunications service.”  47 U.S.C. § 251(c)(3).  A “telecommunications service” is 
“the offering of telecommunications for a fee directly to the public or to such classes of 
users as to be effectively available directly to the public, regardless of the facilities 
used.”  Id. § 153(51) (emphasis added).  In accordance with the Act, SBC’s proposed 
Sections 2.3 and 3.1.2 provide that MCI may not obtain UNEs for resale to other 
telecommunications carriers.   

SBC’s position on this issue is echoed by other state commissions.  In the 
arbitration between SBC and MCI in Ohio, the PUCO agreed “a logical interpretation of 
‘such classes of users as to be effectively available directly to the public’ cannot lead to 
the conclusion that ‘such classes of users’ are other telecommunications carriers.”  In re 
Petition of MCImetro Access Transmission Services, LLC for Arbitration Pursuant to 
Section 252(b), Case No. 01-1319-TP-ARB, at 72 (Nov. 7, 2002).  The PUCO ruled 
against MCI, as the Commission should here, because “the unbundling obligation of the 
Act is placed upon ILECs to allow CLECs to enter the telecommunications market as 
alternative retail providers, not alternative wholesale providers.”  Id. at 74 (emphasis 
added).   

Likewise, the Texas commission correctly rejected a CLEC attempt to resell 
UNEs to a wireless carrier, and adopted SBC’s position that end users may be 
residential or business customers, but not other telecommunications carriers.  After 
examining common and technical definitions of “end user” and FCC orders, the Texas 
Commission determined that an end user is “the last link in the commercial chain that 
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ultimately consumes the product or service at retail rates.”  Complaint of Southwestern 
Bell, at 11.  The Texas Commission rejected the CLEC’s argument that a wireless 
carrier to whom it resold UNEs purchased from an ILEC qualified as an “end user” 
under the parties’ interconnection agreement.  See Id.  This result is consistent with the  
FCC’s definition of an “end user” as “[a]ny customer of an interstate or foreign 
telecommunications service that is not a carrier.”  47 C.F.R. § 69.2 (emphasis added).  
Similarly, Section 13-217 of the Illinois PUA defines “end user” as an entity that obtains 
telecommunications services “for its own consumption and not for resale” and its 
exhaustive list of end users does not include carriers.  See also Definitions Issue 2. 

c) Staff’s Position 

SBC takes the position that MCI may not use SBC UNEs to provide service to 
other telecommunications carriers for resale.  SBC bases its position on its view that the 
law only permits MCI to obtain access to UNEs for the purposes of providing 
telecommunications services and that MCI services must be provided directly to the 
public by MCI in order to qualify as telecommunications services.  SBC also argues that 
the TRO supports this reading.  Id.   

The Commission should reject SBC’s position.  “Telecommunications Services” 
should not be interpreted so narrowly.  The definition of telecommunications services 
contained in the 1996 Act includes offerings of services to such classes of users as to 
be effectively available directly to the public.  Id.  If MCI provides services to a 
telecommunications carrier for the purposes of resale to the public then MCI is offering 
services to a class of users as to be effectively available directly to the public.   

In addition FCC explicitly declared in the TRO that “[t]he Commission has 
interpreted ‘telecommunications services’ to mean services offered on a common carrier 
basis…” and “[c]ommon carrier services may be offered on a retail or wholesale 
basis…[.]” TRO at ¶¶150, 152.   While the D.C. Circuit remanded those sections of the 
TRO that include the FCC’s pronouncements on the definition of telecommunications 
services, it did so because the FCC interpreted the term “telecommunications services” 
in an overly narrow manner.  (“The argument that long distance services are not 
‘telecommunications services’ has no support.”  USTA II, 359 F.3d at 592; 2004 U.S. 
App. Lexis© 3960 at 101.)  Therefore, if the TRO and USTA II offer any guidance, it is in 
support of the notion that telecommunications services include wholesale services.    

MCI opposes SBC’s proposal to prevent MCI from using UNEs to provide service 
to other telecommunications carriers for resale.  8/10/04 DPL, Issue UNE 5.  MCI bases 
its position on its view that such a restriction would run afoul of the state and federal 
regulations and that this Commission decided this issue in its AT&T Arbitration 
Decision.  MCI Ex. 8.0 at 46-47. 

The Commission should reject MCI’s position.  In its Section 13-801 
Implementation Order, the Commission determined that CLECs may resell intraLATA 



04-0469 

 227

toll to other interexchange carriers (“IXCs”).2  However, the Commission also 
determined in its Section 13-801 Implementation Order that “CLECs purchasing EELs 
may not resell them, but must use them to provide service the CLEC end users or 
payphone providers, no matter how the EEL is purchased.”3  Therefore, as a matter of 
current state law, the Commission has permitted the imposition of resale restrictions on 
CLECs requesting use of UNEs.   

Furthermore, at issue in the AT&T arbitration proceeding was “May AT&T use 
UNEs to provide service to itself and its affiliates?”   In that proceeding the Commission 
identified one specific scenario of concern stating: “SBC argues that AT&T would have 
the ability to resell the intra-LATA toll portion of the network element platform to an 
interexchange carrier (‘IXC’) for the use by the IXC to provide service to an end user.”   
The Commission then went on to identify the basis for its decision as Section 13-801 of 
the PUA.   In its Section 13-801 Implementation Order, the Commission determined that 
CLECs may resell intraLATA toll to other interexchange carriers (“IXCs”).   Therefore, 
the AT&T Arbitration Decision, which did permit AT&T to use UNES to provide services 
to other telecommunications providers in certain instances, was consistent with the 
Commission’s implementation of Section 13-801 of the PUA.  It is not, therefore, clear 
that the AT&T Arbitration Decision clearly favors MCI’s position on this issue as MCI 
suggests. 

MCI argues that the Commission’s AT&T Arbitration Decision is “not unclear” on 
this issue.  MCI Ex. 14.0 at 11.  MCI employs a double negative (“not unclear”) 
presumably with the intention of implying that the AT&T Arbitration Decision is “clear” on 
this issue.  However, the Commission’s AT&T Arbitration Decision is not clear and is not 
definitive with respect to Issue UNE 5 in this proceeding. 

Staff reiterates that the issue here, as presented in MCI’s Petition, is “Should 
MCIm be permitted to use SBC Illinois’ Unbundled Network Elements (“UNEs”) to 
provide service to other Telecommunications Carriers?”  In the AT&T Arbitration 
Decision the Commission was asked to determine whether AT&T could use UNEs to 
provide service to itself and its affiliates.  AT&T Arbitration Decision at 47.  The 
Commission’s AT&T Arbitration Decision did not speak to the issue of whether or not 
AT&T could provide service to non-affiliated third party telecommunications provides --- 
the group of providers to whom MCI presumably seeks to offer service with UNEs 
through its proposal here.  Thus, the AT&T Arbitration Decision cannot be definitive 
because the disputes are not the same.   

Similarly, MCI’s proposed language differs significantly from that proposed by 
AT&T.  In the AT&T Arbitration, AT&T proposed (and the Commission accepted) the 
following language: 

                                                 
2  MCI Ex. 8.0 at 47. 

3  Section 13-801 Implementation Order at 176. An extended enhanced link (“EEL”) is 
generally defined as a combination of a unbundled loop or loops and unbundled dedicated transport. 
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9.2.4 AT&T may use one or more UNEs or Combinations to provide 
to itself, its affiliates and to AT&T End Users any feature, function, 
capability or service option that such UNE provided on an unbundled basis 
or Combination is technically capable of providing or any feature, function, 
capability or service option that is described in the applicable Telcordia 
and other industry standard technical references. 

9.3.2.5 At the request of AT&T, SBC shall also provide Unbundled 
Network Elements to AT&T in a manner that allows AT&T to combine 
those Unbundled Network Elements to provide a telecommunications 
service. SBC shall permit AT&T to combine any Unbundled Network 
Element(s) obtained from SBC with Compatible Network Components 
provided by AT&T or provided by third parties to AT&T or combined any 
Unbundled Network Element(s) with other services (including access 
services) obtained from SBC Illinois in order to provide telecommunication 
services to AT&T, its end users and its affiliates as long as these 
combinations are consistent with FCC’s Supplemental Order Clarification 
in CC Docket No. 96-98, FCC 00-0183. 

AT&T Arbitration Decision at 48.  Here, MCI proposes: 

2.3 MCIm may use SBC ILLINOIS’s Lawful unbundled Network 
Elements to provide services to other Telecommunications Carriers. 

Thus, MCI’s implication that the AT&T Arbitration Decision definitively resolves 
this issue is baseless.  MCI has not asked the Commission in Issue UNE 5 to grant it 
the ability to use UNEs to provide service to itself and its affiliates, but rather to grant it 
the ability to use UNEs to provide service to other Telecommunications Carriers.    

Furthermore, in its criticism of the Staff position, MCI appears to reject reliance 
on the Commission’s 13-801 Implementation Order in determining this issue.  This is an 
untenable position, because, as Staff has pointed out and MCI seems to acknowledge, 
the Commission’s AT&T Arbitration Decision was grounded in State law requirements; 
requirements set forth in its Section 13-801 Implementation Order.  Thus, MCI is 
presumably asking the Commission to make its arbitration decisions by selectively 
adhering to and rejecting its own determinations regarding state law requirements.  That 
is, MCI would have the Commission decide this issue by relying on the state law 
determinations that it relied on in the AT&T Arbitration Decision, while ignoring state law 
determinations, in particular those regarding the resale of EELs, that go directly to the 
issue in dispute in this proceeding.   

MCI also argues that the Commission should disregard its Section 13-801 
Implementation Order because the Commission’s decision with respect to the resale of 
EELs was “based on the inadequacy of the record.”  MCI Ex. 14.0 at 11.  MCI does not, 
however, provide any information that would permit the Commission to determine that it 
was wrong in its prior determination.   Thus, until the Commission is presented with 
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adequate information, there is no reason to depart from its determination in the Section 
13-801 Implementation Order. 

MCI describes Dr. Zolnierek’s recommendation to follow the Section 13-801 
Implementation Order as “especially inappropriate” because Dr. Zolnierek testified 
before the Commission in Docket No. 01-0614 that he was unaware of any restriction 
that would prevent a CLEC from reselling an EEL.  MCI Ex. 14.0 at 12.  However, it is 
unclear why MCI deems Dr. Zolnierek’s recommendation “especially inappropriate.”  
The Commission issued its 13-801 Implementation Order in Docket No. 01-0614 with 
full knowledge of Dr. Zolnierek’s testimony in that proceeding.  With this knowledge the 
Commission imposed a restriction on the resale of EELs.  Thus, there is now a 
restriction imposed by the Commission that would prevent a CLEC from reselling an 
EEL.  Clearly, based on his recommendation, Dr. Zolnierek is aware of this Commission 
imposed restriction.  Thus, Dr. Zolnierek’s recommendation, which relies on the 
Commission’s Section 13-801 Implementation Order, is appropriate. 

MCI also criticizes Staff’s proposal, as it relates to implementation of state law, 
as overly broad arguing that the Commission must clearly delineate the parties’ 
obligations in arbitrating issues. MCI Ex. 14.0 at 13-14.   MCI overlooks the fact that 
Staff made specific proposals that delineate the parties obligations with respect to two 
specific situations that Staff, based on scenario’s addressed in Docket No. 01-0614, 
considered might arise: (1) instances in which MCI wishes to resell intraLATA toll to 
IXCs using SBC UNEs; and (2) instances in which MCI wishes to resell EELs to parties 
other than its own end users or payphone providers.  Staff very specifically articulated 
that neither party provided any specific scenarios under which MCI might seek to 
provide resold service using SBC UNEs and that Staff did not make and conjectures in 
this regard. The responsibility for any failure of Staff to supply recommendations that  
“clearly delineate the parties’ obligations” finds its source in the parties’ failure to supply 
clearly delineated disputes with respect to this issue.   

In its response to Staff, MCI elected to supplement the record with one additional 
scenario, presumably, for which it seeks guidance. This scenario refers to an “agent” 
relationship between MCI and Carrier X in which a presumably unaffiliated carrier would 
provide MCI branded service using some combination of its own equipment and an MCI 
leased UNE loop.   It is unclear whether SBC would oppose MCI’s proposed use of a 
UNE loop in this manner (or whether MCI has provided enough information for SBC to 
make such a determination) or why MCI did not raise these and other specific issues in 
either negotiations leading up to this arbitration or its petition to the Commission.  
However, in the event that the parties do have a dispute regarding this issue, MCI has 
provided absolutely no analysis of whether state law requires SBC to provide a loop to 
MCI for such purposes or why.  It is precisely this type of vaguely defined request that 
Staff recommends the companies address first through negotiation and then, if 
necessary, through dispute resolution.  Staff does not recommend that the Commission 
make such determinations, as appears to be the case here, absent any negotiation 
between the parties and without detailed information on what is being placed before the 
Commission for arbitration or decision.  
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Finally, MCI references a Michigan Commission’s Decision on what MCI asserts 
is the same issue as Issue UNE 5 here.  MCI Ex. 14.0 at 14.  However, Mr. Starkey’s 
reference to this proceeding is incomplete.  For example, he does not supply the 
language proposed by MCI or SBC in that proceeding, but rather provides a hyperlink to 
the Michigan Commission’s website.  From what Staff could discern MCI appears to 
have misrepresented the Michigan proceeding.  It does not appear, as MCI asserts, that 
SBC proposed in Michigan to include the language that it does in this proceeding (i.e., 
MCIm may not use SBC ILLINOIS’s Lawful unbundled Network Elements to provide 
services to other Telecommunications Carriers.) See Document 0046 at 
http://efile.mpsc.cis.state.mi.us/cgi-bin/efile/viewcase.pl?casenum=13758 and MCI Ex. 
8.0 at 47.  Thus, it appears that this issue was not directly addressed by the 
Commission in Michigan (although an issue comparable to Issue DEF 2 was). 

Nevertheless, while the Michigan Commission was not apparently asked to 
consider the language proposed here, it did comment, as MCI notes, on its belief 
regarding resale limitations that SBC might impose on telecommunications carriers 
requesting its UNEs.  While there is little discussion in the Michigan Order, it appears 
that the Michigan Commission made a determination that telecommunications carriers 
could in some instances be end users or members of the public.  MCI Ex. 14.0, 
Attachment MS-3, at 7.  However, Staff conjectures (as it must because MCI has 
supplied no evidence) that telecommunications carriers that take service from MCI do 
so overwhelmingly if not exclusively in order to supply telecommunications service to 
other end user customers or members of the public and not as end user customers or 
members of the public themselves.  This Commission has determined that, under 
certain circumstances, SBC is not required to provide UNEs to MCI when MCI intends 
to use them to provide such resale services.  Thus, the possibility that MCI might supply 
phone service to AT&T’s corporate office does not in Staff’s estimation make MCI’s 
proposal, which would provide MCI the unlimited ability to provide UNE based services 
to other telecommunications providers for the purposes of resale, the more acceptable 
proposal. 

d) Commission Analysis and Conclusions 

SBC takes the position that MCI may not use SBC UNEs to provide service to 
other telecommunications carriers for resale.  SBC bases its position on a view that the 
law only permits MCI to obtain access to UNEs for the purposes of providing 
telecommunications services and that MCI services must be provided directly to the 
public by MCI in order to qualify as telecommunications services.  SBC also argues that 
the TRO supports this reading.   

The Commission declines to accept such a narrow interpretation of  
“Telecommunications Services.”   Telecommunications services, as defined in the 1996 
Act, include offerings of services to such classes of users as to be effectively available 
directly to the public.    If MCI provides services to a telecommunications carrier for the 
purposes of resale to the public then MCI is effectively offering services to the public.   
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The FCC stated in the TRO that “[t]he Commission has interpreted 
‘telecommunications services’ to mean services offered on a common carrier basis…” 
and “[c]ommon carrier services may be offered on a retail or wholesale basis…[.]” TRO 
at ¶¶150, 152.   As Staff notes, the D.C. Circuit’s remand of those sections of the TRO 
that include the FCC’s pronouncements on the definition of telecommunications 
services shows the FCC’s definition of  “telecommunications services”  to be too narrow.  
(“The argument that long distance services are not ‘telecommunications services’ has 
no support.”  USTA II, 359 F.3d at 592.)  Both the TRO and USTA II lend credence to 
telecommunications services encompassing wholesale services.     

However, the Commission does not agree completely with MCI’s position.  As 
decided in our Section 13-801 Implementation Order, CLECs may resell intraLATA toll 
to other interexchange carriers (“IXCs”).  In addition, the Order provided that “CLECs 
purchasing EELs may not resell them, but must use them to provide service to the 
CLEC end users or payphone providers, no matter how the EEL is purchased.”- 
Section13-801 Implementation Order at 176. An extended enhanced link (“EEL”) is 
generally defined as a combination of an unbundled loop or loops and unbundled 
dedicated transport. Therefore, as a matter of current state law, the Commission has 
permitted the imposition of resale restrictions on CLECs requesting use of UNEs.   

The Commission’s AT&T Arbitration Decision is no t definitive with respect to 
Issue UNE 5 in this proceeding.  In the AT&T Arbitration Decision, the Commission was 
asked to determine whether AT&T could use UNEs to provide service to itself and its 
affiliates.  AT&T Arbitration Decision at 47.  The Commission’s AT&T Arbitration 
Decision did not address whether or not AT&T could provide service to non-affiliated 
third party telecommunications provides, which MCI’s proposal apparently would allow.  
A plain reading of MCI’s language shows it would grant MCI the ability to provide 
service to other Telecommunications Carriers using UNEs.  

The Commission hereby orders the parties to include language in the ICA stating 
that: (1) SBC must permit MCI to resell intraLATA toll to IXCs when MCI provides 
service using SBC UNEs; and (2) MCI may not resell EELs, but must use them to 
provide service to MCI’s end users or payphone providers.  We have insufficient 
information to allow us to both identify and resolve any further specific disputes at this 
time.   

4. UNE 6  

Which party’s definition of “Qualifying Service” and “Non-Qualifying Service” are 
in accordance with the FCC’s requirements and should be included in this Agreement? 

a) MCI’s Position 

MCI agrees with Staff’s recommendation that Section 3 of the Parties’ UNE 
Appendix be removed because in light of the USTA II ruling, the debate about 
Qualifying Services has become moot.  Specifically, MCI respectfully requests that the 
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Commission remove Section 3 in its entirety and mark that section “Intentionally Left 
Blank.” 

b) SBC’s Position 

See SBC’s Position for UNE 8. 

c) Staff’s Position 

Both parties take positions with respect to these issues that if the Commission 
considers the DC Circuits USTA II decision, that Section 3 of the Appendix XXIII, 
Unbundled Network Elements (UNE) should be removed from the ICA. 

In the recently concluded XO Arbitration, a Commission Administrative Law 
Judge (“ALJ”) recently determined that: 

… the inescapable fact is that USTA II modifies and nullifies 
portions of the TRO. The latter cannot be properly interpreted or 
implemented without reference to the former. Therefore, even if 
USTA II, qua USTA II, were excluded from negotiations, its impact 
on the TRO would have to be incorporated in the Commission’s 
analysis of the issues properly presented for arbitration. 

Administrative Law Judge Ruling at 2, In the Matter of: Petition for Arbitration of 
XO Illinois, Inc. Of an Amendment to an Interconnection Agreement with SBC Illinois, 
Inc. Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, ICC 
Docket No. 04-0371(June 24, 2004). 

Each of these issues, like those in the XO Arbitration, concerns the 
implementation of TRO provisions that were modified or nullified by USTA II.  Therefore, 
the ALJ’s determination in the XO Arbitration is as appropriate and applicable to this 
arbitration as it was in that proceeding, and the Commission should not depart from that 
decision here.  Furthermore, there is no question that both parties have incorporated 
USTA II into their positions because both parties present positions based in whole or in 
part on USTA II.   

The Commission should make its determinations in this proceeding taking full 
account and consideration of USTA II and, therefore, should order the removal of 
Section 3 of the Appendix XXIII, Unbundled Network Elements (UNE) from the ICA.  
Staff IB, at 47; Staff RB, at 43.   

d) Commission Analysis and Conclusions 

 
Both SBC and MCI contend that if the Commission considers the USTA II 

decision, Section 3 of the UNE Appendix should be removed from the ICA. 

In the recently concluded XO Arbitration, the Commission determined that: 
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… the inescapable fact is that USTA II modifies and nullifies 
portions of the TRO. The latter cannot be properly interpreted or 
implemented without reference to the former. Therefore, even if 
USTA II, qua USTA II, were excluded from negotiations, its impact 
on the TRO would have to be incorporated in the Commission’s 
analysis of the issues properly presented for arbitration. 

Arbitration Decision, at 2, In the Matter of: Petition for Arbitration of XO Illinois, 
Inc. Of an Amendment to an Interconnection Agreement with SBC Illinois, Inc. Pursuant 
to Section 252(b) of the Communications Act of 1934, as Amended, ICC Docket No. 04-
0371(September 9, 2004). 

MCI agrees with Staff’s recommendation to remove Section 3 from the UNE 
appendix. SBC agrees Section 3 “could” be omitted from the UNE Appendix in light of 
the USTA II decision. In light of  this, and consistent with our determination in the XO 
Arbitration decision, the Commission directs MCI and SBC to remove Section 3 from the 
UNE Appendix.  

5. UNE 7  

MCIm: In defining “Qualifying  Services,” should the contract include SBC 
ILLINOIS’s proposed definition of “Common Carrier” from NARUC II?  

SBC ILLINOIS: In defining “Qualifying Services”, should MCIm be permitted to 
use unbundled Network Elements for internal, administrative use only, or should they be 
providing those services on a common carrier basis? 

a) MCI’s Position 

See MCI’s Position to UNE Issue 6. 

b) SBC’s Position 

See SBC’s Position for UNE 8. 

c) Staff’s Position 

See Staff’s position for UNE Issue 6 above. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and Conclusions in UNE Issue 6. 

6. UNE 8  

Should SBC ILLINOIS’s additional terms and conditions for Qualifying Service be 
included in the contract? 
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a) MCI’s Position 

See MCI’s Position to UNE Issue 6. 

b) SBC’s Position 

UNE Issues 6, 7, and 8 involve Section 3 of the UNE Appendix, which is intended 
to implement the TRO’s provisions regarding “Qualifying Services” and “Nonqualifying 
Services.”  Although MCI proposed language for Section 3, it now argues that Section 3 
should be omitted on the grounds that the FCC's rules for qualifying service were 
vacated in USTA II.  SBC agrees that the Section 3 material regarding Qualifying 
Services could be omitted in light of USTA II.  As discussed in Section I of this 
submission and in connection with SBC UNE Issues 1 through 5, however, there are 
numerous other sections of the UNE Appendix which should also be deleted in 
accordance with USTA II, including Section 13 (Lawful UNE Local Switching); Section 
15 (Lawful UNE Dedicated Transport); Section 16 (Operator Services and Directory 
Assistance); Section 17 (Signaling Networks and Call Related Databases); and Section 
22 (Enhanced Extended Loop). MCI should not be allowed to “pick and choose” only 
those aspects of USTA II with which it agrees.  If the Commission incorrectly agrees 
with  MCI’s insistence on including pre-USTA II contract terms for items such as 
unbundled local switching, dedicated transport and EELs, then the ICA should also 
retain pre-USTA II contract terms for qualifying service as spelled out in SBC’s 
proposed language for Section 3.  Moreover, although the court in  USTA II did not 
uphold the legal theory on which the FCC based its distinction between Qualifying and 
Nonqualifying services (i.e., that long distance services are not “Telecommunications 
Services”),  the court noted that the distinction would be supported by a finding of non-
impairment with respect to long distance service—a finding that the court concluded the 
FCC “may well” make on remand.  USTA II, 359 F.3d at 590-591. 

If Section 3 is included in the ICA, the Commission should adopt SBC’s proposed 
version of that section.  SBC’s proposed definitions of “Qualifying Service” and 
“Nonqualifying Service” (UNE Issue 6) accurately track the definition of “qualifying 
service” in FCC Rule 51.5 as well as the discussion in the TRO ( 139-40) which 
elaborates on those definitions.  SBC’s proposed references to the “common carrier” 
requirement (UNE Issue 7) are consistent with the FCC’s ruling that Qualifying Services 
are those offered on a common carrier basis, and that the term “common carrier” should 
be interpreted in accordance with National Association of Regulatory Utility 
Commissioners v. FCC, 533 F.2 601, 608, 209 (1976).  TRO at  152; SBC Ex. 7.0 
(Fuentes) at 8-9.  SBC’s proposed additional terms and conditions for qualifying service 
(UNE Issue 8) also accurately track the rules adopted in the TRO.  Id. at 9-10.   

c) Staff’s Position 

See Staff’s position for UNE Issue 6. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and Conclusions in UNE 6. 
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7. UNE 9  

MCIm: Since the contract clearly specifies the extent of SBC ILLINOIS’s 
obligation to provide access to UNE, is it necessary to include a disclaimer concerning 
what SBC ILLINOIS is not obligated to provide? 

SBC ILLINOIS: Should the UNE appendix limit SBC ILLINOIS’s obligation to 
provide UNEs or UNE combination to only that required by Applicable Law? 

a) MCI’s Position 

SBC’s proposed language is unnecessary and should be omitted from the 
agreement.  Throughout the Parties’ lengthy Agreement, SBC’s obligations, including 
those concerning the provision of UNEs, are clearly delineated.  SBC’s proposed 
disclaimer is thus unnecessary, because MCI’s rights regarding UNEs are already 
limited by the relevant substantive portions of the Agreement, which comprehensively 
set forth the Parties’ mutual obligations.  Moreover, as a statement of the parties’ legal 
rights, SBC’s proposal is inaccurate because it could be read to impermissibly restrict 
the Commission from ordering access to SBC’s network elements under state law, or 
other sources of law independent of Section 251 of the Act, such as FCC orders or 
judicial decisions concerning other portions of the Act. 

To the extent that SBC’s proposed language – buried at the end of its lengthy 
Qualifying Services proposal – is intended actually to have some additional substantive 
effect, it is even more troubling.  SBC’s proposed language could be read to modify the 
Change of Law provisions located elsewhere in the Agreement, by permitting SBC 
unilaterally to suspend access to UNEs based upon SBC’s interpretation of future 
changes in the FCC’s rules or upon judicial decisions interpreting the Act and the FCC’s 
rules.  Were this provision to allow SBC to suspend UNE access in such situations, it 
would completely undermine the Change of Law provisions of the Parties’ Agreement.  
These Change of Law provisions contain a comprehensive mechanism for amendment 
of the Parties’ Agreement upon changes in controlling law, and do not permit unilateral 
suspension of UNE access based upon SBC’s interpretation of legal developments. 

MCI respectfully requests that the Commission reject SBC’s proposed Section 
3.7 and omit it from the Agreement. 

b) SBC’s Position 

By definition, SBC’s proposed language for Section 3.7 “meet[s] the 
requirements of section 251, including the regulations prescribed by the [FCC] pursuant 
to section 251.”  It provides that SBC has no obligation to provide UNEs “beyond those 
required by the Act, including the Lawful and effective FCC rules and associated FCC 
and judicial orders.” 

MCI nonetheless objects, taking the untenable view that a Section 251 
interconnection agreement should not include language tracking Section 251.  MCI 
contends that SBC’s proposal would “impermissibly restrict the Commission from 
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ordering access to SBC’s network elements under state law, or other sources of law 
independent of Section 251 of the [federal] Act.”  But those contentions simply prove 
that SBC’s proposal comports with federal law.  After all, the FCC held in the TRO that 
states may not “impose any unbundling framework they deem proper under state law, 
without regard to the federal regime.”  TRO  192 (emphasis added).  The FCC went so 
far as to say that it would be “unlikely” that any “decision pursuant to state law” that 
“require[d] the unbundling of a network element for which the Commission has . . . 
found no impairment” ever could be consistent with federal law.  Id.  And in its briefs 
before the D.C. Circuit, the FCC repudiated MCI’s position and warned that “[i]n the 
UNE context . . . a decision by the FCC not to require an ILEC to unbundle a particular 
element essentially reflects a ‘balance’ struck by the agency between the costs and 
benefits of unbundling that element,” and “[a]ny state rule that struck a different balance 
would conflict with federal law, thereby warranting preemption.”  SBC Br. on Impact of 
Interim Order, Ex. 1.   

On appeal, the D.C. Circuit left intact the FCC’s direction that all state 
commissions “amend their rules and . . . alter their decisions to conform to” the FCC’s 
national unbundling rules.  TRO  195.   It is thus not surprising that the Seventh Circuit 
has concluded that it “cannot now imagine” a state-imposed unbundling requirement 
that would comport with the federal Act.  Indiana Bell Tel. Co. v. McCarty, 362 F.3d 378, 
395 (7th Cir. 2004). 

MCI’s reference to “other sources of law independent of Section 251” is 
apparently a bearded allusion to Section 271 of the 1996 Act.  As shown under Section I 
above and under SBC UNE Issue No. 1, however, Section 271 does not give states 
authority to order access to SBC’s network elements.  In fact, it does not give states any 
rulemaking authority at all, and the Seventh Circuit has expressly held that states 
cannot use their advisory role under Section 271 to promulgate rules.  Furthermore, 
even if State commissions could promulgate rules under Section 271, Section 271 
issues still would not be subject to arbitration under Section 252. 

MCI also contends that the proposed language would permit SBC “unilaterally to 
suspend access to UNEs.”  That is not correct – the proposed language unambiguously 
states that SBC will provide (or suspend) access to UNEs in accordance with FCC rules 
and orders, and to the extent the parties disagree over the interpretation of those rules 
they will address those disputes just like any other disputes over the law – before the 
Commission, the FCC, or the courts – as they arise.  MCI’s real proposal is that the 
parties should instead rely on change-of-law negotiations to implement FCC directives, 
and the Commission should reject that proposal for the reasons set forth under UNE 
Issue No. 2. 

c) Staff’s Position 

SBC’s proposed language for UNE Section 3.7 should be rejected.  In addition to 
its Section 251 obligations, SBC is obligated to provide unbundled elements pursuant to 
Section 271 of the Act and Section 13-801 of the PUA.  
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d) Commission Analysis and Conclusions 

The Commission finds that SBC’s proposed language for UNE   Section 3.7 
could be construed as attempting to limit its obligations under this section. 

We agree with the Commission Staff that SBC, in addition to its Section 251 
obligations, is obligated to provide unbundled elements pursuant to Section 271 of the 
Act and Section 13-801 of the PUA.  Therefore, we reject SBC’s proposed language for 
UNE Section 3.7. 

8. UNE 10  

Should MCIm be required to purchase collocation for access to unbundled 
Loops? 

a) MCI’s Position 

MCI should not be required to purchase collocation for access to unbundled 
loops and the language proposed by MCI at Section 4.2.4 simply clarifies this.  SBC’s 
proposed language is ambiguous and begs the question, “Is collocation the only manner 
by which MCI may access unbundled loops?”  The answer to this question is clearly 
“no,” and MCI’s proposed language simply spells out a number of other methods by 
which MCI can gain access.  MCI’s language is consistent with the FCC’s rules, and 
does not bestow upon MCI any rights or opportunities not already afforded it.  MCI’s 
language is being proposed to make those rights clear in the ICA.   

The FCC recently made clear in the TRO that CLECs need not collocate to 
access UNEs, in the course of addressing EELs (a UNE combination consisting of an 
unbundled loop and unbundled transport, and may include additional electronics).  TRO, 
¶ 571.  At ¶ 576 of the TRO, the FCC stated as follows: 

Based on the record before us, we conclude that EELs facilitate the 
growth of facilities-based competition in the local market. The availability 
of EELs extends the geographic reach for competitive LECs because 
EELs enable requesting carriers to serve customers by extending a 
customer’s loop from the end office serving that customer to a different 
end office in which the competitive LEC is already located. In this way, 
EELs also allow competitive LECs to reduce their collocation costs by 
aggregating loops at fewer collocation locations and then transporting the 
customer’s traffic to their own switches.  Moreover, we find that access to 
EELs also promotes self-deployment of interoffice transport facilities by 
competitive LECs because such carriers will eventually self-provision 
transport facilities to accommodate growing demand. We further agree 
that the availability of EELs and other UNE combinations promotes 
innovation because competitive LECs can provide advanced switching 
capabilities in conjunction with loop-transport combinations. (footnotes 
omitted) 
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The above language makes clear that CLECs are not required to establish collocation 
arrangements in order to access unbundled loops in a particular central office.  Indeed, 
the FCC found that allowing CLECs to access unbundled loops without collocation 
“facilitate[s] the growth of facilities-based competition” and “promotes innovation.”  In 
essence, the FCC required EELs so that the CLECs can “reduce their collocation 
costs,” thereby leaving it up to the CLEC to decide whether collocation is the most 
economical way to access unbundled loops.  This is the precise objective of MCI’s 
proposed language for Section 4.2.4. 

Indeed, given the FCC’s clear stand on the issue, it should not be surprising that 
SBC has previously conceded this issue in another proceeding.  SBC recently touted 
EELs as a viable means for competitors to utilize their switches to serve a broad 
geographic region without collocating in all SBC wire centers.  Specifically, in the 
Triennial Review Proceeding, Docket No. 03-0595 (Mass Market Switching 
Proceeding), SBC Witness William Deere stated as follows: 

The only relevant difference between a purely stand-alone unbundled loop 
and an unbundled loop used as part of an EEL is the location of the 
CLEC’s collocation space.  If the CLEC has collocation space in the 
customer’s serving wire center, then a purely stand-alone unbundled loop 
is connected directly to the CLEC’s collocation space.  On the other hand, 
if the CLEC does not have collocation space in the customer’s serving 
wire center, it can use an EEL to extend the customer’s stand-alone 
unbundled loop to another SBC Illinois wire center where it does have 
collocation space. 

Direct Testimony of William Deere, ICC Docket No. 03-0595, December 2, 2003, p. 37. 

Furthermore, in direct testimony in the same proceeding, SBC Illinois Witness 
Taylor, at page 10, stated “…the CLEC must decide how to serve customers in 
particular ILEC wire centers to which it has already offered service: whether to incur 
fixed costs of collocation or to serve the customers through EELs.”  

SBC should not be permitted to argue in one proceeding that EELs provide pro-
competitive benefits by allowing the competitor to access customers’ loops without 
collocation and reduce costs, but then refuse to include an acknowledgement of this 
(and similar) arrangement(s) in SBC’s contracts with CLECs.  SBC’s vacillation on this 
issue creates sufficient ambiguity as to whether SBC will fulfill its obligation to provide 
access to unbundled loops without collocation, and supports including the clarifying 
language MCI proposes. 

Finally, Section 4.2.2 of the UNE Appendix contains language that no party 
disputes in this arbitration proceeding.  That section reads as follows: “[a]ccess to 
Lawful unbundled Network Elements via Method 2 and Method 3 is available to both 
Collocated and Non-Collocated CLECs.”  It is puzzling that SBC would agree to 
explicitly allow MCI access to UNEs without collocation in one section of the agreement 
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(Section 4.2.2), and then refuse to recognize this obligation only two sections later 
(Section 4.2.4). 

In light of the foregoing, MCI respectfully requests that the Commission adopt 
MCI’s proposed clarifying language in section 4.2.2. 

b) SBC’s Position 

Section 4.2.4 of the UNE Appendix states that MCI may elect (but is not required) 
to access SBC’s lawful UNEs through physical collocation arrangements.  The issue 
here involves MCI’s proposal to add the following disputed language at the end of 
Section 4.2.4:   

MCIm may also access unbundled loops without purchasing collocation 
from SBC Illinois or access via a third party when MCIm purchases 
contiguous unbundled network elements or service from SBC Illinois, 
regardless of whether the unbundled network elements are already 
assembled or MCIm combines the elements.   

MCI incorrectly asserts that this language is necessary to prevent SBC from requiring 
MCI to purchase physical collocation in order to obtain access to an unbundled loop.  
The language is not, in fact, necessary because other sections of the UNE Appendix 
make available to MCI clearly defined alternative non-collocation methods of access to 
UNEs.  UNE Appendix §§ 4.1.1.1, 4.1.1.2.1, 4.1.1.3.1, 4.2.2; SBC Ex. 15.0 (Smith) at 
11.   

MCI’s proposed language is not only unnecessary, it is also unduly vague and 
overly broad insofar as it could be construed to provide MCI with methods and points of 
access to which it is not legally entitled.  For example, the language could be interpreted 
to give MCI authority to combine elements within SBC’s network, e.g., at the MDF.  Id.  
MCI, however, has no such authority.  Illinois 271 Order, Docket 01-0662 at 77-78 (May 
13, 2003) (finding that ILECs are “not required . . . to provide access to the MDF”).  
Finally, the reference to “service” makes the language ambiguous and contradictory to 
its stated rationale.  For all these reasons, MCI’s proposed language should be rejected.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Section 4.2.4 of the UNE Appendix states that MCI may elect (but is not required) 
to access SBC’s UNEs through physical collocation arrangements.  The issue here 
involves MCI’s proposal to add the following disputed language at the end of Section 
4.2.4:  “MCIm may also access unbundled loops without purchasing collocation from 
SBC Illinois or access via a third party when MCIm purchases contiguous unbundled 
network elements or service from SBC Illinois, regardless of whether the unbundled 
network elements are already assembled or MCIm combines the elements.” 
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SBC argues that MCI’s proposed language is not only unnecessary, but also 
unduly vague and overly broad insofar as it could be construed to provide MCI with 
methods and points of access to which it is not legally entitled.  For example, the 
language could be interpreted to give MCI authority to combine elements within SBC’s 
network, e.g., at the MDF.  MCI, however, has no such authority.  Illinois 271 Order, 
Docket 01-0662 at 77-78 (May 13, 2003) (finding that ILECs are “not required . . . to 
provide access to the MDF”).  Finally, SBC asserts that the reference to “service” makes 
the language ambiguous and contradictory to its stated rationale.   

MCI asserts that this language is necessary to prevent SBC from requiring MCI 
to purchase physical collocation in order to obtain access to an unbundled loop.  We 
disagree.  The language is not necessary because other sections of the UNE Appendix 
make available to MCI clearly defined alternative non-collocation methods of access to 
UNEs.  UNE Appendix §§ 4.1.1.1, 4.1.1.2.1, 4.1.1.3.1, 4.2.2.  Therefore, we reject the 
proposed language of MCI for this issue. 

9. UNE 11  

MCIm:  Should SBC’s proposed UNE declassification procedures be included in 
the Agreement? 

SBC: Should the UNE Appendix describe declassified elements? 

a) MCI’s Position 

It is MCI’s position that this issue has effectively been settled because the parties 
agree that the interconnection agreement should not include any terms and conditions 
addressing it.  Although this issue was not on SBC’s or Staff’s list of moot issues, it 
satisfies the same criteria as the issues that were listed and therefore should be added 
to the list.  Thus, the disputes relating to this issue have been resolved.  In other words, 
since both parties and Staff believe that the additional contract language that has been 
proposed in connection with this issue should be excluded from the contract, albeit for 
very different reasons, the Commission need not consider this issue and should treat is 
as any other settled issue by adopting the parties’ agreed language.  

If, however, the Commission considers the substance of this issue, SBC’s 
proposed UNE declassification procedures should not be included in the Agreement.  In 
light of the D.C. Circuit’s recent decision in USTA II, SBC’s proposed language is 
inappropriate and should be omitted from the agreement.  In USTA II, the Court clearly 
found unlawful FCC rules delegating impairment findings to state commissions.  Since 
SBC’s language is meant to effectuate the findings made by the Commission pursuant 
to such delegated authority, it is clearly no longer necessary to include it in the 
agreement.  Changes in applicable law related to unbundling should be effectuated 
through MCI’s proposed Intervening Law provision, Section 23 of the GT&C. 

Further, SBC’s proposal has the potential to confuse the Parties’ obligations, and 
could be read to improperly allow SBC to discontinue UNE access before this 
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Commission has made the proper unbundling findings.  In particular, SBC’s proposal is 
flawed because, among other things: 

(1) it would permit FCC rulings (in addition to orders of this Commission) 
to trigger declassification, even though the FCC specifically ruled in the 
TRO that it would not seek to override the Section 252 process of 
permitting state commissions to be the ultimate arbiters of unbundling;  

(2) it would extend the scope of the declassification provisions beyond the 
implementation of the TRO, even though the entire premise of these 
proceedings is to amend the Parties’ Agreements for consistency with the 
FCC’s new rules; and 

(3) it would permit SBC Illinois to suspend UNEs that “are subject to   
Declassification” as well as those “that have been Declassified,” see SBC 
Illinois Sections 1.1, 5.2, which could be read by SBC to allow termination 
of UNE access prior to formal declassification, so long as SBC deemed a 
UNE “subject to Declassification” (a phrase without a knowable meaning). 

Finally, SBC’s proposed list of declassified elements in Section 5.1.1 is 
unnecessary and confusing.  This Commission is the appropriate arbiter of which 
Network Elements are declassified, and thus there is no reason for the Parties to 
include a non-exhaustive list of examples in their Agreement. 

SBC’s proposed language not only fails to track any declassification 
requirements imposed by the FCC, but it is unnecessarily confusing and could be read 
by SBC to allow for the premature suspension of UNE access – that is, prior to a ruling 
of this Commission that declassification is warranted, for lack of impairment.     
Furthermore, it appears that SBC's position is an improper attempt to restrict the 
applicability of state law, which establishes additional requirements for SBC with respect 
to the provision of network elements.  For all of these reasons, MCI respectfully 
requests that the Commission reject SBC’s proposed additions to Sections 1.1, 5.1, 
5.1.1, and 5.2 of the UNE Appendix. 

b) SBC’s Position 

See SBC’s position for UNE Issue 2. 

c) Staff’s Position 

The Commission should adopt Staff’s recommendation concerning UNE Issue 2 
as the appropriate resolution of UNE Issue 11.  

Staff recommends that the agreement specifically identify those elements that 
have been “Section 251 declassified”. However, SBC’s proposed revisions and 
additions as set forth in UNE Issue 11 should be rejected.  At a minimum, these 
provisions do not reflect SBC’s obligations for the “interim period” under the FCC’s 
Interim Order, as clearly contemplated by the FCC. Nor do these proposals reflect 
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SBC’s obligations to provide unbundled elements under Section 271 of the 1996 Act 
and Section 13-801 of the Illinois PUA. Id. Finally, contract change of law provisions 
should continue to apply in circumstances surrounding potential future Section 251 
declassifications. 

d) Commission Analysis and Conclusions 

Although the Staff recommends that the agreement specifically identify those 
elements that have been “Section 251 declassified”, and SBC’s proposed language for 
UNE Issue 11 accomplishes that, the Staff further recommends that SBC’s proposed 
language be rejected.  The Staff points out that SBC’s proposed language fails to reflect 
SBC’s obligations for the “interim period” under the FCC’s Interim Order.,  Nor, the Staff 
notes, do these proposals reflect SBC’s obligations to provide unbundled elements 
under Section 271 of the 1996 Act and Section 13-801 of the Illinois PUA.    The 
Commission agrees with the Staff’s recommendation concerning UNE Issue 2 as the 
appropriate resolution of UNE Issue 11 and directs the parties to draft language 
conforming to the Staff’s recommendations.  Consequently, we specifically instruct the 
parties that, apart from the specific and limited TRO-related exceptions as set forth in 
our findings for UNE Issue 2, the contract change of law provisions should continue to 
apply in circumstances surrounding potential future Section 251 declassifications.  

10. UNE 12  

MCIm:  See UNE issue number 11. 

SBC: Should the UNE Appendix contain details concerning the transitional plan 
for declassified elements? 

a) MCI’s Position 

It is MCI’s position that this issue has effectively been settled because the parties 
agree that the interconnection agreement should not include any terms and conditions 
addressing it.  Although this issue was not on SBC’s or Staff’s list of moot issues, it 
satisfies the same criteria as the issues that were listed and therefore should be added 
to the list.  Thus, the disputes relating to this issue have been resolved.  In other words, 
since both parties and Staff believe that the additional contract language that has been 
proposed in connection with this issue should be excluded from the contract, albeit for 
very different reasons, the Commission need not consider this issue and should treat is 
as any other settled issue by adopting the parties’ agreed language.  

If, however, the Commission addresses the substance of this issue, MCI 
requests that the Commission reject SBC’s unnecessary language.  With respect to the 
actual transition process for the Parties to follow upon declassification, SBC proposes 
that it must provide MCI with written notice that it considers a particular Network 
Element declassified.  SBC also says that a 30-day transitional period should follow 
such written notice, during which MCI will continue to receive UNE service, and that if 
MCI does not submit a request for discontinuation or disconnection of that UNE during 



04-0469 

 243

the 30-day period, that at the end of the 30-day period SBC will convert MCI to an 
analogous access service.  SBC also proposes that if no analogous access service is 
available, the Parties should seek to agree on an alternative arrangement, and if that 
does not occur within a certain period of time, SBC may disconnect the UNE.  Finally, 
SBC says that if a declassified UNE is eventually converted to an access service, that 
the terms and conditions of SBC’s applicable access tariff should apply. 

MCI is not proposing competing language since, in light of the D.C. Circuit’s 
USTA II decision, such language is unnecessary.  Even so, SBC’s proposal lacks merit. 
Specifically: 

(1) Respect for Change of Law Provisions.  SBC would insert language 
into Section 5.3.1 of the UNE Appendix limiting its Declassification 
obligations “[i]n accordance with, but only to the extent required by the 
Act, including the lawful and effective FCC rules and associated FCC and 
judicial orders.”  This restrictive language is unnecessary because the 
Parties’ Agreement will contain a change of law provision that will serve 
this function. SBC’s proposed restriction is also confusing, as it could be 
read by SBC as a unilateral change of law provision, permitting SBC to 
modify its obligations based on future FCC orders and court rulings, 
without resort to the Change of Law provisions of the Parties’ Agreement.  
Finally, this restriction could be read to prohibit (inappropriately) the 
Commission from imposing independent declassification obligations as a 
matter of State law, or under other sources of law. 

(2)  Negotiation Absent an Analogous Access Service.  For those UNEs 
without a substitute service, SBC’s proposal would permit SBC to 
disconnect access at the end of the 30-day transition period, if the Parties 
are unable to negotiate an alternative.  See UNE Appendix Section 5.3.4.  
It is unrealistic to expect that the Parties would be able, within 30 days, to 
negotiate alternative arrangements for those UNEs for which there are no 
analogous access services.   

For the foregoing reasons, and for all of the reasons stated in UNE Issue 11 
above, MCI respectfully requests that the Commission reject SBC’s unnecessary, 
unreasonable, and confusing proposed language. 

b) SBC’s Position 

As shown under UNE Issue No. 2, in the event that a network element is 
“declassified” SBC should not be required to provide it.  This issue concerns the 
appropriate transition plan.  SBC proposes that it give 30 days’ advance written notice.  
MCI would then have time to decide whether to continue receiving access (but at the 
rates established under SBC’s access tariff rather than at UNE rates) or to discontinue 
access (e.g. to serve the customer using its own facilities or those of a competing 
provider).  If no agreement is reached by the end of 30 days, MCI’s UNE would 
automatically be converted to an analogous access service if one exists.  MCI does not 
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contest the 30-day period in this context, and Staff agrees that 30 days is sufficient to 
implement a price change (although Staff incorrectly advocates that the UNE be 
repriced as a “section 13-801 UNE” rather than as an access service).   

If there is no analogous SBC access service, and the parties do not reach 
agreement within the 30-day notice period, SBC might disconnect the UNE:  a result 
MCI portrays as harsh or “drastic” – without providing any concrete examples in which 
this situation would apply at all.  But MCI is forgetting the context in which the 
declassification provisions would take effect.  By definition, declassification occurs when 
an agency or court with jurisdiction finds there is no impairment without unbundled 
access (or that CLECs should not receive unbundled access despite the presence of 
some impairment, because of countervailing issues like the need to promote 
investment).  All SBC’s proposed language does is implement a decision that has 
already been made by the agency or court.  Given that MCI is not impaired without 
unbundled access – meaning that it has alternatives from itself or other providers – the 
termination of unbundled access would not be “drastic” at all, and 30 days’ notice is 
more than sufficient. 

c) Staff’s Position 

SBC’s proposed revisions and additions as set forth in UNE Issue 12 should be 
rejected. These proposals do not properly reflect SBC’s obligations to provide 
unbundled elements under Section 271 of the 1996 Act and Section 13-801 of the 
Illinois PUA, and are thus fundamentally flawed. Id. The apparent premise underlying 
SBC’s proposed language is that Section 251 declassification may result (under certain 
circumstances) in SBC discontinuing its provisioning of the element in question.  Id. As 
a general matter, this cannot lawfully occur. Id. Rather, the fundamental effect of 
“Section 251 declassification” is that any element(s) involved no longer need be 
provisioned at TELRIC prices. Id.   

Appropriate administrative/operational processes to occur upon Section 251 
declassification of a network element are addressed in the Commission’s XO Arbitration 
Decision.  The basic conclusions reached therein are as follows:  

First, the amended ICA should have a standard procedure 
for implementing TRO-related changes in unbundling 
obligations.  Second, as previously discussed, any such 
future changes must be identified through the current 
change-of-law and dispute resolution procedures in the ICA.  
Third, absent agreement by the parties, no change in 
unbundling obligations can be implemented in less than 60 
days after service of written notice by the party demanding 
implementation.  Fourth, the party serving such notice may 
either implement change unilaterally or request a 
Commission order requiring implementation.  XO Arbitration 
Decision at 57   
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In Staff’s view, the processes the Commission adopted in the XO Arbitration 
Decision are appropriate.  Staff recommends, however, that the Commission consider 
two departures from this proposal. First, since the most significant impact of Section 251 
declassification generally concerns the pricing of a network element, it may be that a 
maximum 30-day implementation period (post proper notification) is sufficient (as 
opposed to the 60 day period recommended in the Arbitration Decision). Id. Second, 
these conclusions contained in the Arbitration Decision do not reflect the two specific 
exceptions Staff recommends above to the usual workings of a change of law provision.  

d) Commission Analysis and Conclusions 

The Commission reject’s SBC’s proposed revisions and additions as set forth in 
UNE Issue 12 for the same reasons we rejected SBC’s proposed language in UNE 
Issue 11 above.  As the Staff pointed out, these proposals do not properly reflect SBC’s 
obligations to provide unbundled elements under Section 271 of the 1996 Act and 
Section 13-801 of the Illinois PUA.  The apparent premise underlying SBC’s proposed 
language is that Section 251 declassification may result (under certain circumstances) 
in SBC discontinuing its provisioning of the element in question.  As  discussed 
elsewhere, this apparent premise, under the current regulatory regime, is incorrect.  

The Commission recently addressed the appropriate administrative/operational 
processes to occur upon Section 251 declassification of a network element in our  XO 
Arbitration Decision, in which we found as follows:  

First, the amended ICA should have a standard procedure 
for implementing TRO-related changes in unbundling 
obligations.  Second, as previously discussed, any such 
future changes must be identified through the current 
change-of-law and dispute resolution procedures in the ICA.  
Third, absent agreement by the parties, no change in 
unbundling obligations can be implemented in less than 60 
days after service of written notice by the party demanding 
implementation.  Fourth, the party serving such notice may 
either implement change unilaterally or request a 
Commission order requiring implementation.  XO Arbitration 
Decision at 57   

The processes we adopted in the XO Arbitration Decision are generally 
applicable in this arbitration. We find, however, that the above administrative/operational 
procedures should not apply to amendments that result from the FCC’s TRO and TRO-
related events.    The Commission, accordingly, directs the parties to draft language that 
conforms to our findings and directives in UNE Issue 2, and that reflects SBC’s 
obligations to provide unbundled elements under Section 271 of the 1996 Act and 
Section 13-801 of the Illinois PUA.  
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11. UNE 13  

MCIm: Are there eligibility requirements that are applicable to the conversion of 
wholesale services to UNEs?  

SBC ILLINOIS: When converting wholesale services to UNE, what should the 
contract specify regarding eligibility criteria and qualifying service requirements? 

a) MCI’s Position 

MCI objects to the language proposed by SBC because SBC’s broad language 
could be read by SBC to permit it to refuse to convert wholesale services to UNEs if 
SBC determines that MCI, the service in question, or any group of services in question 
are not “eligible” for conversion.  SBC does not explain in detail what might render a 
proposed conversion “ineligible,” but instead provides only a single example (i.e., that 
the services are not “qualifying” services as described elsewhere in the agreement). 

SBC’s proposed language is especially troubling because it is vague, and its lack 
of precision could be used by SBC to reject conversion requests without just cause.  
Because SBC fails to define with specificity the situations wherein it might find such a 
conversion request to be ineligible, choosing instead to provide a lone example, the 
language is too broad and is likely to cause confusion as to what is, or is not, an 
“eligible” conversion.  More to the point, even in situations precluding MCI from 
converting services to UNEs (such as the qualifying services example noted by SBC), 
those considerations are already thoroughly accounted for elsewhere in the agreement.  
Hence, there is no need to include the less precise language in this particular section 
that has been proposed by SBC. 

Dr. Zolnierek recommended that the Commission accept SBC’s proposal 
referencing eligibility criteria that are applicable to combinations, but reject SBC’s 
reference to qualifying services eligibility criteria vacated by USTA II.  Direct Testimony 
of James Zolnierek, p. 20.  While Dr. Zolnierek does not specifically state as much, it 
appears that his recommendation would mean that the last sentence of SBC’s proposed 
language for Section 6.1 of the UNE Appendix would be rejected, while the remainder of 
SBC’s proposed language for Section 6.1 of the UNE Appendix and SBC’s proposed 
Section 6.6 of the UNE Appendix would be accepted. 

Dr. Zolnierek simply states that:  

I disagree with Mr. Starkey that SBC’s reference to eligibility criteria 
defined elsewhere in the contract is inappropriate. Eligibility criteria for 
Section 251 UNEs and UNE combinations are applicable whether those 
UNEs are the product of a conversion or the product of SBC work to 
combine previously unconnected UNEs. If SBC attempts to improperly 
impose eligibility criteria, MCI can, as it presumably would, seek dispute 
resolution or other remedial measures. 
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As the quote above demonstrates, Dr. Zolnierek focuses only on the fact that 
MCI objected to including such language in Sections 6.1 and 6.6 because eligibility 
requirements are defined elsewhere in the contract.  However, Dr. Zolnierek does not 
mention that MCI’s primary disagreement is that the eligibility language in Sections 6.1 
and 6.6 is vague and could lead to SBC rejecting conversion requests without just 
cause.  Direct Testimony of Michael Starkey, p. 74.  Indeed, MCI witness Mr. Starkey 
testified in direct that “SBC fails to define with specificity the situations wherein it might 
find such a conversion request to be ineligible.”  Accordingly, adopting SBC’s language 
for Sections 6.1 and 6.6 would be tantamount to allowing the “fox to guard the 
henhouse,” so to speak, with regard to combinations of UNEs. 

Dr. Zolnierek’s alternative recommendation for this issue suffers from the same 
shortcomings as SBC’s original proposal (albeit, to a lesser degree, since Staff would 
delete the Qualifying Services language), and should be rejected.  MCI therefore 
respectfully requests that the Commission reject the disputed language proposed by 
SBC in Section 6.1, as well as SBC’s proposed Section 6.6 in its entirety. 

b) SBC’s Position 

MCI objects to language proposed by SBC for Section 6.1 which provides that 
SBC’s obligation to convert a wholesale service or group of wholesale services to the 
equivalent lawful unbundled network elements or combination of lawful unbundled 
network elements applies only “so long as MCIm and the wholesale service, or group of 
wholesale services, meets the eligibility or other criteria that may be applicable for such 
conversion.”  MCI’s proposed language for Section 6.1 would simply state that SBC is 
required to convert wholesale services to any UNEs requested by MCI requests without 
any reference to the eligibility criteria applicable to such a request or to the underlying 
UNEs sought.  MCI, however, does not have an unlimited right to convert wholesale 
service to UNEs.  Accordingly, reference to eligibility criteria is necessary to provide 
clarity and avoid potential disputes.  SBC Ex. 14.0 (Silver) at 29.  Staff agrees that 
MCI’s proposal to remove the reference to eligibility criteria from Section 6.1 should be 
rejected, stating that “eligibility criteria for Section 251 UNEs and UNE combinations are 
applicable whether those UNEs are the product of a conversion or the product of SBC 
work to combine previously unconnected UNEs.”  Staff Ex. 6.0 (Zolnierek) at 20.  Staff 
proposes to delete the last sentence of 6.1 which refers, by way of example, to the 
“qualifying service requirement.”  SBC does not object to that modification in light of 
USTA II.  Accordingly, the Commission should reject MCI’s position and adopt SBC’s 
proposed language for Sections 6.1 and 6.6, subject to Staff’s proposed modification. 

c) Staff’s Position 

SBC takes the position that it should be specified that UNEs included in 
converted combinations must meet eligibility criteria defined elsewhere in the contract.  
8/10/04 DPL, Issue UNE 13.  MCI opposes SBC’s language asserting that SBC’s 
reference to eligibility criteria is vague and could result in SBC refusing to convert 
services without just cause.  8/10/04 DPL, Issue UNE 13 and MCI Ex. 8.0 at 74. 
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Eligibility criteria for Section 251 UNEs and UNE combinations are applicable 
whether those UNEs are the product of a conversion or the product of SBC work to 
combine previously unconnected UNEs.  If SBC attempts to improperly impose eligibility 
criteria, MCI can, as it presumably would, seek dispute resolution or other remedial 
measures.   

MCI asserts that this position does not address vagaries contained in SBC’s 
language.  MCI Ex. 14.0 at 20-22.  MCI appears to object to any eligibility criteria for 
conversions recommended by SBC. MCI Initial Brief at 74. However, some eligibility 
requirements for conversions are called for. Eligibility criteria for Section 251 UNEs and 
UNE combinations are applicable whether those UNEs are the product of a conversion 
or the product of SBC work to combine previously unconnected UNEs.  If SBC attempts 
to improperly impose eligibility criteria, MCI can, as it presumably would, seek dispute 
resolution or other remedial measures.   

The Commission should accept SBC’s proposal to include language in the ICA 
referencing eligibility criteria that are applicable to combinations. However, the 
Commission should reject the last sentence of SBC’s proposed language, which 
contains SBC’s example referring qualifying services eligibility criteria vacated by USTA 
II.  Staff Initial Brief, at 50. 

d) Commission Analysis and Conclusions 

SBC takes the position that it should be specified that UNEs included in 
converted combinations must meet eligibility criteria defined elsewhere in the contract.  
MCI opposes SBC’s language, asserting that SBC’s reference to eligibility criteria is 
vague and could result in SBC refusing to convert services without just cause.   

Eligibility criteria for Section 251 UNEs and UNE combinations are applicable 
whether those UNEs are the product of a conversion or the product of SBC work to 
combine previously unconnected UNEs.  If SBC attempts to improperly impose eligibility 
criteria, MCI can seek dispute resolution or other remedial measures.   

The Commission therefore accepts SBC’s proposal to include language in the 
ICA that references eligibility criteria applicable to combinations.  However, the 
Commission rejects the last sentence of SBC’s proposed language, which contains 
SBC’s example of qualifying services eligibility criteria vacated by USTA II.    

12. UNE 14  

What processes should apply to the conversion of wholesale services to UNE? 

a) MCI’s Position 

The reasonable processes delineated in MCI’s proposed language should apply.  
MCI has proposed language at Section 6.2 of the UNE Appendix that would require 
SBC both to convert wholesale services to UNEs in a reasonable timeframe, and to 
recognize those conversions in SBC’s billing system within a 30-day interval.  MCI’s 
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proposed language would also require SBC to work with MCI to undertake conversions 
on a “project” basis when appropriate.  SBC has rejected MCI’s proposed language in 
favor of its own language that would allow SBC to have near-unilateral control over the 
provisioning and billing parameters that would apply to MCI’s conversions. 

This is troubling to MCI because SBC has a clear incentive to maintain as many 
of its services on a wholesale/retail basis as possible, forestalling MCI’s attempts to 
convert those services to UNEs.  SBC’s incentive in this regard has been borne out in 
practice, as MCI has experienced a somewhat slow, cumbersome, and administratively 
intense conversions process from SBC, even though, for the most part, the only change 
required on the part of SBC to complete a conversion is a billing/records change (i.e., 
generally, no facility changes are required).  Given its experience with SBC’s 
conversions processes, MCI is convinced that SBC must be governed by contract 
language in order to convert MCI’s services in a timely and efficient manner.  Left to its 
own devices, SBC will not establish the timely conversion process MCI requires. 

There are components of SBC’s proposal that are particularly troubling to MCI.  
Consider the following clause proposed by SBC concerning conversions, at Section 6.2 
of the UNE Appendix:  “Where processes for the conversion requested pursuant to this 
Agreement are not already in place, SBC ILLINOIS will develop and implement 
processes, subject to any associated rates, terms and conditions.”  SBC’s language is 
completely vague concerning the timeframe within which such “processes” might be 
developed or implemented and/or any rates, terms or conditions that might apply.  It is 
exactly this sort of undefined latitude for SBC that most concerns MCI.  The FCC’s 
Triennial Review Order, as well as its previous orders, provides a relatively thorough 
roadmap of the services that can, and those that cannot, be converted.  See, TRO ¶¶ 
575, 577, 586-590, 593, 615, 624, and 693-694.  Accordingly, it is not reasonable for 
SBC to wait until it receives a request for such a conversion before it determines how it 
will process such a request or how it will bill for such a request.  Indeed, such tactics on 
the part of a wholesale carrier would never be tolerated in a competitive marketplace, 
because the underlying purpose of SBC’s proposal is clearly to slow the conversion 
process and make conversions far more complicated and time-consuming than 
necessary. 

In his testimony, Dr. Zolnierek criticizes this argument as not sufficiently 
supporting the need for MCI’s proposed language.  But Mr. Starkey explained in his 
testimony (at page 75) that SBC has a clear incentive to maintain as many of its 
services on a wholesale/retail basis as possible, and to frustrate MCI’s attempts to 
convert these services to UNEs.  Specifically, since special access rates are generally 
higher than UNE rates, converting special access circuits to UNEs in a timely fashion is 
not in SBC’s best interest.  The FCC explained this point as follows: “[t]he conversion of 
existing tariffed special access circuits to EELs will, in many cases, significantly reduce 
the CLEC's expense and commensurately decrease the ILEC's income for those 
facilities.”  In the Matter of Net2000 Communications, Inc., Complainant, v. Verizon - 
Washington, D.C., Inc., Verizon - Maryland, Inc., and Verizon - Virginia, Inc., 
Defendants, File No. EB-00-018, 17 FCC Rcd 1150; 2002 FCC LEXIS 119.  Publicly 
available information shows that converting special access circuits to EELs would 
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reduce one carrier’s monthly recurring charges by approximately 25%, for a total 
monthly reduction of $123,186 for three conversion requests.  Id. at ¶35, fn. 68.  Hence, 
each additional billing cycle that SBC charges CLECs special access prices instead of 
UNE rates for the same facilities results in SBC being enriched at the expense of its 
competitors.  It was this precise outcome the FCC was attempting to avoid through the 
requirements of ¶588 of the TRO. 

¶588 of the TRO states as follows: 

588. We conclude that conversions should be performed in an expeditious 
manner in order to minimize the risk of incorrect payments. We expect 
carriers to establish any necessary timeframes to perform conversions in 
their interconnection agreements or other contracts. We decline to adopt 
ALTS’s suggestion to require the completion of all necessary billing 
changes within ten days of a request to perform a conversion because 
such time frames are better established through negotiations between 
incumbent LECs and requesting carriers. We recognize, however, that 
converting between wholesale services and UNEs (or UNE combinations) 
is largely a billing function. We therefore expect carriers to establish 
appropriate mechanisms to remit the correct payment after the conversion 
request, such as providing that any pricing changes start the next billing 
cycle following the conversion request. (footnotes omitted, emphasis 
added) 

The FCC’s language makes the following points clear: 1) the FCC expects 
conversions to be performed in an expeditious manner, 2) the FCC identifies minimizing 
the risk of incorrect payments as the primary objective of timely conversions, 3) the FCC 
expects parties to establish timeframes for conversions in interconnection agreements, 
4) the FCC found that converting between wholesale and UNEs is largely a billing 
function, 5) the FCC found that price changes should, and by implication can, be 
reflected starting with the next billing cycle following the conversion request. 

MCI’s proposed language tracks the FCC’s language in ¶588 precisely.  First, it 
echoes the FCC’s expectation that conversions should be performed expeditiously.  
Second, it identifies correct charges as the reason for pursuing timely conversions.  
Third, consistent with the FCC’s expectation, it establishes timeframes for conversions 
in the parties’ agreement.  Fourth, MCI’s language recognizes that conversions are 
largely a billing function by establishing a thirty (30) day timeframe for conversions so 
that the correct charges are reflected in the next billing cycle following a conversion 
request.  Finally, MCI’s language identifies specific conversions that entail only a billing 
change and describes the specific process that would be utilized to ensure timely 
conversions.  

SBC’s existing conversion process is irrelevant to the proper resolution of this 
issue because SBC should be required to perform conversions that entail only a billing 
function in compliance with ¶588.  Based on the FCC’s pronouncements on this issue, it 



04-0469 

 251

is apparent that the FCC found it important to clarify the requirements for conversions 
so as to ensure that incumbents do not follow incentives to unnecessarily delay applying 
the proper charges following a conversion request. Thus, contrary to Dr. Zolnierek’s 
testimony (at 24-25), MCI is not requesting SBC to perform conversions for MCI 
differently than for other carriers; rather, MCI is requesting conversions that are 
consistent with the FCC’s pronouncements on this issue. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
adopt MCI’s proposed Section 6.2. 

b) SBC’s Position 

In Section 6.2, SBC proposes that requests for conversions of wholesale 
services to UNEs follow the currently existing and applicable guidelines and ordering 
requirements that have been developed by SBC with the collaboration of the CLEC 
community (including MCI) through the change management process (“CMP”).  SBC 
Ex. 14.0 (Silver) at 30.  MCI, on the other hand, proposes to implement a unique 
process applicable only to MCI.  MCI’s proposal should be rejected.  Uniform 
procedures promote efficiencies for all carriers as well as for SBC.  Id.  Accordingly, 
where processes are already in place that apply to all CLECs, MCI should follow those 
processes.  Moreover, as Dr. Zolnierek correctly observed in supporting SBC’s position, 
MCI did not present any evidence to suggest that SBC’s current provision of 
conversions using its existing processes are deficient or have resulted in poor 
provisioning to MCI; nor did MCI offer any evidence that it is feasible for SBC to meet 
MCI’s proposed provisioning intervals, particularly with respect to first time or unusual 
requests for conversions for which SBC does not currently have processes.    

As reflected in SBC’s proposed Section 6.2, SBC has committed to developing 
additional processes, where they are not already in place, on an industry wide basis via 
the CMP, so that uniform processes can be implemented for all CLECs interested in the 
same types of conversions.  SBC Ex. 14.0 (Silver) at 30; SBC Ex. 8.0 (McNiel) at 19-21.  
The CMP was developed after many months of negotiations with CLECs throughout 
SBC’s service territory and has been approved by numerous state commissions, 
including this Commission in the 271 proceeding.  See Order on Investigation, Docket 
No. 01-0662 at 252 (May 13, 2003).  SBC’s Change Management process was also 
expressly approved by the FCC.  Joint Application of SBC Communications, Illinois Bell 
Telephone Company, et al., WC Docket No. 03-167, Memorandum Opinion and Order, 
FCC 03-243,  134-40 (Rel. Oct. 15, 2003).   

MCI incorrectly suggests that its proposed conversion process and timeline are 
mandated by the TRO.  MCI Ex. 14.0 (Starkey) at 26-27.  To the contrary, the FCC 
expressly “decline[d] suggestions of several parties to adopt rules establishing specific 
procedures and processes that competitive LECs follow to convert wholesale services 
(e.g., special access services offered pursuant to interstate tariff) to UNEs or UNE 
combinations . . .”  TRO  585.  The FCC also expressly declined to establish any 
specific timeframes for conversions stating that those are “better established through 
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negotiations between incumbent CLECs and the requesting carriers.”  Id.  588.  MCI’s 
proposal should be rejected.   

c) Staff’s Position 

SBC takes the position that it should provision conversions under its existing 
processes except where it does not have existing processes to provision a particular 
combination.  When these conversions are identified, SBC will develop and implement 
such processes, and the parties will comply with the Change Management guidelines.  
8/10/04 DPL, Issue UNE 14. 

MCI proposes that a conversion process, including certain provisioning intervals 
and processes, to be uniquely applied to MCI.  8/10/04 DPL, Issue UNE 14.  MCI 
argues that SBC’s existing processes are deficient, and that MCI’s proposals would 
place contractual obligations on SBC that would result in more timely and efficient 
provision of service by SBC.  MCI Ex. 8.0 at 76-77. 

Based on the absence of specific information supporting MCI’s proposal Sta ff 
recommended that MCI should use SBC’s existing conversion processes and the 
parties should work in collaboration with the industry to develop provisioning processes 
where they do not exist today.  While MCI can argue for a timely process and one that 
fits its business needs, the development of a unique process for each carrier purchasing 
similar services and products is, without some identifiable justification, unnecessarily 
duplicative and a waste of resources.    

In response to Staff’s request for more information, MCI provided further 
explanation for its position – arguing that its proposal finds support in TRO direction on 
this issue.  However, MCI’s arguments are misleading and wrong.   

With respect to MCI’s proposed thirty (30) day provisioning interval, MCI witness 
Starkey states: “As I explained on page 75 of my direct testimony, MCI’s proposed thirty 
(30) day interval is designed so that the rate change that will result from the conversion 
is recognized in the next billing cycle following the conversion request.” MCI Ex. 14.0 at 
26.  This is, however, a false statement.   As can easily been seen from Mr. Starkey’s 
direct testimony, he did not, as he claims, explain the basis for MCI’s thirty (30) day 
interval proposal in his direct testimony at page 75 -- or for that matter anywhere else in 
his direct testimony. 

In his rebuttal testimony, Mr. Starkey for the first time argues that MCI developed 
its thirty (30) day interval so that the rate changes will be recognized within a single 
billing cycle.  This explanation is deficient for two reasons.  First, a condition requiring 
rate changes within a thirty (30) day interval is not precisely the same as a condition 
that rate changes are recognized within a single billing cycle.  Second, based on Mr. 
Starkey’s explanation, MCI’s thirty (30) day interval is at best redundant and at worst 
inconsistent with its proposal to include the statement “[u]nless otherwise agreed to in 
writing by the Parties, such conversion shall be completed in a manner so that the 
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correct charge is reflected on the next billing cycle after MCIm’s request.”  MCI Ex. 14.0 
at 23.    

MCI argues that the most convincing source of information supporting MCI’s 
proposal is the TRO.  MCI Ex. 14.0 at 22.  MCI states “the FCC found that price 
changes should, and by implication can, be reflected starting with the next billing cycle 
following the conversion request.”  MCI Ex. 14.0 at 22.  However, if this is MCI’s most 
convincing source of support, then MCI’s position is decidedly unconvincing.  The FCC 
was very clear that time frames for conversions are best established through 
negotiations between incumbent LECs and requesting carriers, a fact that MCI cites.  
MCI Ex. 14.0 at 22.  Nevertheless, MCI argues that the FCC’s TRO prescribes 
provisioning intervals --- despite the fact that such prescriptions would obviate the need 
for the negotiations that the FCC calls for.  This is simply a misreading of the FCC’s 
pronouncements.   

Similarly, MCI asserts that its thirty (30) day provisioning interval is driven by the 
fact that the FCC established that conversions are a billing function.  MCI Ex. 14.0 at 
24.  However, this ignores the FCC’s characterization of conversions as “largely” a 
billing function.  MCI Ex. 14.0 at 22.   That is, the FCC stated certain general 
perceptions of the work being performed.  The FCC did not, however, conclude that 
these perceptions were correct in every instance.  In fact, as the passage cited by MCI 
reveals, the FCC refused to establish specific provisioning intervals.   

Staff does agree with the FCC’s general observation that converting between 
wholesale services and UNEs is likely to be largely a billing function.  Nevertheless, this 
conventional wisdom does not imply that it is solely a billing function in every instance or 
that the FCC’s guidance in circumstances in which such provisioning is only a billing 
function is appropriate in every instance.  MCI essentially omits any facts and rests its 
entire position on the premise that the FCC order obviates the need for any facts and, in 
fact, prescribes the terms and conditions under which conversions are to occur.  This is 
simply incorrect.  The FCC, consistent with good policy, concluded that specific 
provisioning criteria are best established between the parties with the most knowledge 
of how provisioning actually occurs and not based on its general observations.  
Consistent with this, good policy dictates that when the parties cannot agree the 
Commission should not make determinations based on the general observations of the 
FCC, but on the actual facts relevant to the provisioning of such conversions. 

MCI concedes that it has offered a proposal that ignores SBC’s current 
provisioning process and instead creates a provisioning system unique to MCI.  MCI Ex. 
14.0 at 24.  However, MCI supports this with nothing apart from reference to the FCC’s 
general observations.   

MCI argues that its language will allow SBC some relief from its proposed thirty 
(30) day provisioning interval when MCI asks for an “other conversion” – although an 
explanation of what an “other conversion” is appears nowhere in MCI testimony or its 
proposed language.  However, MCI’s argument does not appear to reflect its position.  
MCI’s position appears to be specifically that  “…if the yet-to-be-defined conversions 
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consist of a largely billing change, as described in ¶ 588 of the TRO, then they should 
be provided within the thirty (30) day timeframe.”   This is consistent with MCI’s 
language, which specifies that all conversions (including “other conversions”) must be 
completed so that the charges are reflected in the next billing cycle.  Thus, MCI’s claim 
that its proposal somehow grants relief from its proposed provisioning intervals for first 
time conversion requests, a claim apparently offered to make the MCI proposal look 
“reasonable” does not appear consistent with MCI’s proposed language. 

In sum, MCI neglects to mention, that there are conversion processes in place 
now for most conversions, and a change management process to effectuate new ones. 
The Staff recommends that the Commission reject MCI’s proposal to include language 
in the ICA that would require SBC to depart from its existing processes for the 
provisioning of conversions of wholesale services to UNEs.   

d) Commission Analysis and Conclusions 

SBC takes the position that it should provision conversions under its existing 
processes, except for those situations where there is no existing process.  When those 
conversions are identified, SBC will develop and implement such processes, and the 
parties then will comply with Change Management guidelines.   

MCI has offered a proposal that circumvents SBC’s current provisioning process 
and instead creates a provisioning system unique to MCI.  It argues that SBC’s existing 
processes are deficient, and that MCI’s proposals would place contractual obligations 
on SBC that would result in more timely and efficient provision of service by SBC. 
Included in MCI’s proposed system is a 30-day provisioning requirement.  MCI argues 
that its suggested language will allow SBC some relief from the proposed thirty (30) day 
provisioning interval in those instances when MCI asks for an “other conversion;” 
however, an explanation of what an “other conversion” does not appear in MCI 
testimony or proposed language.   The support that MCI provides for its 30-day 
requirement is an FCC observation that conversions are largely a billing function.    

While the Commission acknowledges that converting between wholesale 
services and UNEs is likely to be largely a billing function, this fact alone does not 
support MCI’s proposal.  As the FCC also acknowledged, specific provisioning criteria 
are best established between the parties with the most knowledge of how provisioning 
actually occurs.  

The Commission rejects MCI’s proposal to include language in the ICA that 
would require SBC to depart from its existing processes for the provisioning of 
conversions of wholesale services to UNEs.  There are now conversion processes in 
place for most conversions, and there is a change management process already in 
place to effectuate new ones.  The parties should work in collaboration with the industry 
to develop provisioning processes where they do not exist today.   The Commission 
agrees with Staff’s position that the development of a unique process for each carrier for 
the purchasing of similar services and products is, without some identifiable justification, 
unnecessarily duplicative, and a waste of resources.    
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13. UNE 16  

Must conversions be comprised solely of UNEs or as otherwise provided in this 
Appendix? 

a) MCI’s Position 

Section 6 of the ICA concerns the conversion of wholesale services to UNEs.  
SBC would like to add unnecessary and harmful language specifying that Section 6 only 
applies to situations where the wholesale service, or group of wholesale services is 
comprised solely of UNEs offered or otherwise provided for in this Appendix.”  SBC’s 
proposal, however, does not make any sense.  Wholesale services are never comprised 
of UNEs, so SBC’s proposed provision is meaningless.  Indeed, read literally it would 
mean that Section 6 of the agreement would never apply. 

Moreover, the TRO does not contain any limitations like the one that SBC is 
proposing.  To the contrary, the TRO provides that carriers may “convert wholesale 
services to UNEs. . ., so long as the competitive LEC meets the eligibility criteria that 
may be applicable.”  TRO ¶ 586.  It places no condition on the wholesale services that 
are being converted.  Indeed, the TRO makes clear that even when only part of a 
current wholesale offering can be converted to a UNE, such a conversion is permissible.  
Thus, for example, if a competitor is currently ordering a wholesale special access 
service that includes service over both a loop and transport component, but the 
transport route is one for which there has been a finding of non-impairment, the 
competitor can convert just the loop piece to UNE pricing.  TRO ¶ 594.  To the extent 
SBC’s proposed contract language has any meaning at all, it would seem to rule out just 
such a conversion, as it would rule out conversions in which the entire wholesale 
service is not composed of UNEs.  In this example, the transport piece would be 
unavailable as a UNE.  

To take an even more problematic example, SBC could change all of its 
wholesale tariffs to include as a component of each wholesale service something that is 
never available as a UNE.  Under the provision that SBC proposes, it would then be 
able to argue that these wholesale services are not subject to conversion to UNEs 
because not all of their components are available as UNEs.  That would be 
preposterous.  It has no warrant in the FCC’s rules and, in fact, would entirely 
undermine those rules. 

For the above reasons, MCI respectfully requests that the Commission omit 
SBC’s confusing and inaccurate proposed language from the Agreement. 

b) SBC’s Position 

SBC’s proposed Section 6.5 states that the terms and conditions of Section 6 
(“Conversion of Wholesale Services to UNEs”) apply only to situations in which a 
wholesale service or group of services is being converted solely to UNEs.  This 
comports with the TRO and FCC rules and provides clarity to the ICA.  TRO ¶ 586 (“we 
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conclude that carriers may . . . convert wholesale services to UNEs and UNE 
combinations, so long as the competitive LEC meets the eligibility criteria.”  47 C.F.R. § 
51.316 (providing for the conversion of wholesale services “to the equivalent unbundled 
network element or combination of unbundled network elements, that is available to the 
requesting telecommunications carrier under Section 251(c)(3) of this Act and this 
part”).  Contrary to MCI witness Price’s assertion (MCI Ex. 6.0 at 4), Section 6.2 does 
not prohibit a conversion where only one part of a current wholesale offering can be 
converted to a UNE.  Thus, if MCI has special access service that includes service over 
both a loop and transport component, and only the loop component is a lawful UNE, 
MCI could request that the loop portion be converted to a UNE and the UNE loop be 
commingled with special access transport in accordance with the provisions of the ICA 
governing commingling (including those implementing FCC Rule 51.318(b)).  SBC Ex. 
14.0 (Silver) at 32.  In sum, SBC’s proposed Section 6.5 is consistent with controlling 
law and should be approved.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

Section 6 of the ICA concerns the conversion of wholesale services to UNEs.  
SBC seeks to add language specifying that Section 6 only applies to situations where 
the wholesale service, or group of wholesale services is comprised solely of UNEs 
offered or otherwise provided for in this Appendix.”  Wholesale services are never 
comprised of UNEs, so SBC’s proposed provision is without merit.  Significantly, the 
TRO does not contain any limitations like the one that SBC is proposing.  To the 
contrary, the TRO provides that carriers may “convert wholesale services to UNEs. . ., 
so long as the competitive LEC meets the eligibility criteria that may be applicable.”  
TRO ¶ 586.  It places no condition on the wholesale services that are being converted.  
The TRO makes clear that even when only part of a current wholesale offering can be 
converted to a UNE, such a conversion is permissible.  Thus, for example, if a 
competitor is currently ordering a wholesale special access service that includes service 
over both a loop and transport component, but the transport route is one for which there 
has been a finding of non-impairment, the competitor can convert just the loop piece to 
UNE pricing.  TRO ¶ 594.  To the extent SBC’s proposed contract language has any 
meaning at all, it would seem to rule out just such a conversion, as it would rule out 
conversions in which the entire wholesale service is not composed of UNEs.  In this 
example, the transport piece would be unavailable as a UNE.  SBC’s proposed 
language seems to state that only services that are comprised of UNEs can be 
converted to UNEs.  SBC’s proposed language for Section 6.5 is hereby rejected. 

14. UNE 17  

MCIm:  See UNE issue 2 
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SBC: Should the obligation to commingle be restricted to the extent required by 
FCC’s rules and orders? 

a) MCI’s Position 

See MCI’s Position on UNE Issue 2. 

b) SBC’s Position 

SBC’s proposed Section 7.1 provides that commingling of a Lawful UNE or a 
combination of Lawful UNEs with wholesale services obtained from SBC is permitted “to 
the extent required by FCC rules and orders.”  This language is appropriate because it 
makes clear that SBC has no obligation to provide commingling beyond that required by 
federal law, and that the rates, terms and conditions for commingling are governed by 
the TRO. Staff witness Zolnierek agreed with SBC, stating that its proposed language 
“simply reflects the current state of the rules and regulations.”  Staff Ex. 6.0 (Zolnierek) 
at 27.  MCI’s only stated concern with SBC’s proposed language was that it allegedly 
grants SBC “unilateral change of law rights.”  As Dr. Zolnierek recognized, “a plain 
reading of SBC’s proposed language suggests no such thing.”  Id.  Accordingly, SBC’s 
proposed language for Section 7.1 should be approved.   

c) Staff’s Position 

SBC takes the position that its language stating that it must commingle “to the 
extent required by FCC rules and orders” clarifies that any commingling obligations exist 
“because of, and therefore, to the extent of, regulatory rule.”  8/10/04 DPL, Issue UNE 
17. 

MCI takes the position that SBC’s language would have the effect of subverting 
change of law provisions in instances in which a change in law event effects unbundling 
obligations (MCI proposes that such change of law events be effectuated through the 
negotiation and amendment process in Section 23 of the GT&C portion of the 
interconnection agreement).”  8/10/04 DPL, Issue UNE 17. 

No party has argued that commingling is a requirement that arises from state 
law.  In fact, the Commission declined to require SBC to commingle UNEs with 
wholesales services in its Section 13-801 Implementation Order.   Therefore, any 
obligation to provide commingling, and the rates, terms, and conditions for comming ling 
are, for purposes of this proceeding, governed by the TRO.  Accordingly, SBC’s 
statement that it must commingle “to the extent required by FCC rules and orders” 
simply reflects the current state of the rules and regulations.   

Regarding MCI’s concern that SBC’s language grants SBC unilateral change-of-
law rights, a plain reading of SBC’s proposed language suggests no such thing.  
However, the Commission can presumably resolve this matter to the satisfaction of both 
parties by simply clarifying that its acceptance of SBC’s proposal is premised on the 
understanding that it does not confer on SBC any unilateral change-of-law rights, and 
clarifying that in the event of a state or federal law changes with respect to commingling, 
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either party is entitled to invoke the contracts change of law provisions.  Staff Initial 
Brief, at 51. 

The Commission should accept SBC’s proposal to include language in the ICA 
that specifies that SBC must commingle to the extent required by FCC rules and orders.  
The Commission should specify that its acceptance of SBC’s proposal is premised on 
the understanding that it does not confer on SBC any unilateral change-of-law rights 
and that, in the event of a state or federal law changes with respect to commingling, 
either party is entitled to invoke the contracts change of law provisions.  Staff Initial 
Brief, at 51. 

d) Commission Analysis and Conclusions 

SBC maintains that its language stating that it must commingle “to the extent 
required by FCC rules and orders” clarifies that any commingling obligations exist 
“because of, and therefore, to the extent of, regulatory rule.”   

MCI contends that SBC’s language would have the effect of subverting change of 
law provisions in instances in which a change in law event affects unbundling 
obligations. MCI proposes that such change of law events be addressed through the 
negotiation and amendment process in Section 23 of the GT&C portion of the 
interconnection agreement.   

Illinois law does not require commingling. In the Section 13-801 Implementation 
Order, the Commission declined to require SBC to commingle UNEs with wholesale 
services.  Therefore, the TRO governs any obligation to provide commingling and  such 
rates, terms, and conditions. SBC’s statement that it must commingle “to the extent 
required by FCC rules and orders” reflects the current state of the rules and regulations.   

This Commission does not share MCI’s concern that SBC’s proposed language 
grants SBC unilateral change-of-law rights.  However, we agree with Staff that these 
concerns can be addressed with additional language. The Commission therefore 
accepts SBC’s proposal to include language in the ICA that specifies that SBC must 
commingle to the extent required by FCC rules and orders, and further orders that the 
parties include language that makes it clear that SBC’s proposed language does not 
confer upon SBC any unilateral change-of-law rights, and clarifying that in the event of 
state or federal law changes with respect to commingling, either party is entitled to 
invoke the contracts change of law provisions.       

15. UNE 18  

Should the definition of Commingling include wholesale services purchased 
“pursuant to any method other than unbundling under Section 251 (c)(3)”? 
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a) MCI’s Position 

MCI’s language concerning commingling should be used in the Agreement 
because it tracks the FCC’s rules, and there is no reason to deviate from those rules 
here.  See 47 C.F.R. § 51.5, TRO ¶¶ 579-84. 

MCI’s language also makes explicit that the services or facilities with which UNEs 
can be commingled include any that MCI “has obtained at wholesale from SBC 
ILLINOIS pursuant to any method other than unbundling under Section 251(c)(3) of the 
Act.”  (Proposed ICA provision 7.2.1 (emphasis added).  Exclusion of the italicized 
phrase, as SBC proposes, does not make this explicit. 

The reason that this is important is that SBC is already attempting to impose 
limitations on MCI’s ability to utilize commingling.  (See UNE Issue 23 below).  For 
example, SBC wants to preclude CLECs from commingling facilities that SBC leases to 
them based on its obligations under the section 271 checklist.  SBC thus does not seem 
to think it is obliged to commingle with UNEs any services or facilities that MCI has 
obtained at wholesale pursuant to any method.  But the TRO and FCC rules contain no 
such limitation.  Indeed, all the reasons for permitting commingling generally apply to 
commingling with wholesale services or facilities obtained under any method. 

MCI agrees with Dr. Zolnierek’s reasoning discussed in his testimony at lines 
671-693 and understands from his discussion that he recommends that MCI’s language 
should be adopted, a recommendation with which MCI agrees. 

For all of the above reasons, MCI respectfully requests that the Commission 
adopt MCI’s proposed language regarding commingling. 

b) SBC’s Position 

This issue involves the appropriate definition of “commingling” as set forth in 
Section 7.2.1 of the Appendix.  MCI’s proposed language, with the portion opposed by 
SBC highlighted, is: 

“Commingling” means the connecting, attaching or otherwise linking of a 
lawful UNE, or a combination of lawful UNEs, to one or more facilities or 
services that MCIm has obtained at wholesale from SBC Illinois pursuant 
to any method other than unbundling under Section 251(c)(3) of the 
Act, or the combining of a Lawful UNE, or a combination of Lawful UNEs, 
with one or more facilities or services.  “Commingling” means the act of 
commingling.   

Read literally, MCI’s proposal would appear to allow the commingling of UNEs 
with network elements that SBC provides pursuant to its Section 271 obligations, which 
are not Lawful UNEs for which unbundling is required under Section 251(c)(3) of the 
1996 Act.  As discussed in more detail in connection with UNE Issue 23, SBC has no 
obligation to commingle Section 271 network elements with Section 251 UNEs.  SBC 
Ex. 7.0 (Fuentes) at 15.  Accordingly, MCI’s proposed language should be rejected.   
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c) Staff’s Position 

SBC argues that MCI’s language, which defines commingling to include a 
combination of “Lawful UNEs” and wholesale services purchased “pursuant to any 
method other than unbundling under Section 251(c)(3)”, promotes ambiguity and will 
lead to future disputes, and that SBC does not have to permit commingling of UNEs 
obtained pursuant to Section 251 of the 1996 Act with wholesale products and services 
obtained pursuant to Section 271 of the 1996 Act.  8/10/04 DPL, Issue UNE 18 and 
Issue UNE 23.  SBC supports its position by citing to a TRO errata.  SBC Ex. 21 at 22-
23. 

MCI argues that its proposed language which defines commingling to include a 
combination of “Lawful UNEs” and wholesale services purchased “pursuant to any 
method other than unbundling under Section 251(c)(3)”, “tracks the FCC’s regulation 
precisely and that SBC is required to permit commingling of UNEs obtained pursuant to 
Section 251 of the 1996 Act with wholesale products and services obtained pursuant to 
Section 271 of the 1996 Act.   8/10/04 DPL, Issue UNE 18 and Issue UNE 23.  MCI 
argues that “[t]he same rationale that justifies commingling of local and access traffic 
applies to all sorts of commingling, including commingling of traffic on facilities leased 
under sections 251 and 271.”  MCI Ex. 6.0 at 8. 

The FCC did issue an errata removing a reference to the obligation that ILECs 
have to permit commingling of Section 271 items with Section 251 UNEs.  The relevant 
passage, in strikeout form, states: 

As a final matter, we require that incumbent LECs permit 
commingling of UNEs and UNE combinations with other 
wholesale facilities and services, including any network 
elements unbundled pursuant to section 271 and any 
services offered for resale pursuant to section 251(c)(4) of 
the Act.  Errata, ¶ 31, TRO Order (Sept. 17, 2003). 

This errata removed a passage that would have clearly required ILECs to permit 
commingling of Section 271 items with Section 251 UNEs. 

The FCC released a second errata at the same time.  The relevant passage, in 
strikeout form, states: 

We decline to require BOCs, pursuant to section 271, 
to combine network elements that no longer are required to 
be unbundled under section 251.  Unlike section 251(c)(3), 
items 4-6 and 10 of section 271’s competitive checklist 
contain no mention of “combining” and, as noted above, do 
not refer back to the combination requirement set forth in 
section 251(c)(3).   We also decline to apply our commingling 
rule, set forth in Part VII.A. above, to services that must be 
offered pursuant to these checklist items.  Id. 



04-0469 

 261

This section removed a passage that would have clearly relieved ILECs of the 
obligation to permit commingling of Section 271 items with Section 251 UNEs. 

Examination of both changes reveals that the FCC did not make it clear that SBC 
is not required to permit commingling of 251 UNEs and 271 items.   Instead, the 
countervailing changes make it clear that the FCC removed contradictory statements in 
its order and the result is a post-errata TRO that does not explicitly speak to whether 
SBC is or is not required to permit commingling of Section 271 items with Section 251 
UNEs. Thus, the FCC declined the opportunity to clarify its own rules in this regard.   

It would be inconsistent with rationale cited by the FCC for instituting its 
commingling rules to require MCI to provision services over separate and distinct 
facilities if it elected to use both Section 251 UNEs and Section 271 UNEs to provide 
services to a customer.  In addition, permitting SBC to deny those carriers seeking 
access to Section 271 items corresponding access to Section 251 loops would provide 
SBC with the ability to leverage control over a network element, the voice-grade loop, 
which has met the “necessary and impair” standards of Section 251(d)(2).  In essence 
MCI would be forced to relinquish its right to obtain network elements under Section 251 
in order to exercise its rights to obtain network elements under Section 271, a result that 
is clearly contradictory with Section 271 requirements of ILECs to both provide certain 
specific network elements and to comply with Section 251(c)(3).  

In addition, MCI’s proposed definition of commingling is consistent with, and 
derives from, the FCC’s definition of commingling in the TRO.  Staff Initial Brief, at 51.  
However, it does not follow that because a combination of a Section 251 UNE and a 
wholesale service is defined as commingled arrangement, SBC is therefore necessarily 
required to provide such a commingled arrangement to MCI.   

The Commission should accept MCI’s proposed definition of commingling for 
inclusion in the ICA because MCI’s proposed definition is consistent with, and derives 
from, the FCC’s definition of commingling in the TRO. The Commission should specify, 
however, that defining a combination of a Section 251 UNE and a wholesale service as 
a commingled arrangement does not necessarily imply that SBC must offer that 
commingled arrangement to MCI. 

The Commission should further order the parties to include language in the ICA 
specifying that SBC is required to permit commingling arrangements of Section 251 
UNEs and Section 271 items.  Staff Initial Brief, at 52. 

d) Commission Analysis and Conclusions 

 
SBC argues that MCI’s language promotes ambiguity and will lead to future 

disputes. SBC further professes it is not required to commingle UNEs obtained pursuant 
to Section 251 of the 1996 Act with wholesale products and services obtained pursuant 
to Section 271 of the 1996 Act.   SBC supports its position by citing to a TRO errata.   



04-0469 

 262

MCI argues that its proposed language “tracks the FCC’s regulation precisely 
and that SBC is required to permit commingling of UNEs obtained pursuant to Section 
251 of the 1996 Act with wholesale products and services obtained pursuant to Section 
271 of the 1996 Act.”   MCI also argues that “[t]he same rationale that justifies 
commingling of local and access traffic applies to all sorts of commingling, including 
commingling of traffic on facilities leased under sections 251 and 271.”   

The FCC issued an errata to the TRO.  The relevant passage, in strikeout form, 
states: 

As a final matter, we require that incumbent LECs 
permit commingling of UNEs and UNE combinations with 
other wholesale facilities and services, including any network 
elements unbundled pursuant to section 271 and any 
services offered for resale pursuant to section 251(c)(4) of 
the Act.  Errata, ¶ 31, TRO Order (Sept. 17, 2003). 

This errata, as Staff notes, removed a passage that would have clearly required 
ILECs to permit commingling of Section 271 items with Section 251 UNEs. 

The FCC released a second errata at the same time.  The relevant passage, in 
strikeout form, states: 

We decline to require BOCs, pursuant to section 271, 
to combine network elements that no longer are required to 
be unbundled under section 251.  Unlike section 251(c)(3), 
items 4-6 and 10 of section 271’s competitive checklist 
contain no mention of “combining” and, as noted above, do 
not refer back to the combination requirement set forth in 
section 251(c)(3).   We also decline to apply our commingling 
rule, set forth in Part VII.A. above, to services that must be 
offered pursuant to these checklist items.  Id. 

According to Staff, this section removed a passage that would have clearly 
relieved ILECs of the obligation to permit commingling of Section 271 items with Section 
251 UNEs. 

Careful consideration of both errata shows the FCC deleted contradictory 
statements regarding commingling. As such, the TRO no longer contains specific 
guidance as to SBC’s duty to allow commingling of Section 271 UNEs with Section 251 
UNEs.   

It would be inconsistent with the FCC’s rationale to require MCI to provision 
services over separate and distinct facilities if it elected to commingle Section 251 UNEs 
and Section 271 UNEs to provide services to a customer. Additionally, as noted by 
Staff, it would be possible for SBC to leverage control over the voice-grade loop, which 
meets the “necessary and impair” standards of Section 251(d)(2), by allowing SBC to 
deny carriers seeking access to 271 UNEs the corresponding access to Section 251 
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loops. This creates conflict with Section 271 requirements of ILECs to both provide 
certain specific network elements and to comply with Section 251(c)(3).  

In addition, the Commission agrees with staff that MCI’s proposed definition of 
commingling is consistent with the definition of commingling found in the TRO.    
However, it does not follow that because a combination of a Section 251 UNE and a 
wholesale service is defined as commingled arrangement, SBC is therefore necessarily 
required to provide such a commingled arrangement to MCI.   

Therefore, we accept MCI’s proposed definition of commingling for inclusion in 
the ICA because MCI’s proposed definition is consistent with, and derives from, the 
FCC’s definition of commingling in the TRO.  The parties are not to interpret this 
decision, which approves the definition of a combination of a Section 251 UNE and a 
wholesale service as a commingled arrangement, as implying that SBC must offer such 
a commingled arrangement to MCI.   We directs the parties to include language in the 
ICA specifying that SBC is required to permit commingling arrangements of Section 251 
UNEs and Section 271 items.    

16. UNE 19  

Under what circumstance is SBC ILLINOIS obligated to perform the functions 
necessary to carry out commingling?  

a) MCI’s Position 

SBC arduously has sought to make it as difficult as possible for CLECs to 
engage in commingling.  Such efforts likely are because CLEC use of commingling 
might in some circumstances make facilities-based competition possible.  Although SBC 
controls the facilities that would need to be connected to permit commingling, SBC 
proposes language under which it will have no obligation to perform commingling under 
six different scenarios: 

(i) the CLEC is able to perform those functions itself; or   

(ii) it is not technically feasible, including that network reliability and 
security would be impaired; or   

(iii) SBC Illinois’ ability to retain responsibility for the management, control, 
and performance of its network would be impaired; or   

(iv) SBC Illinois would be placed at a disadvantage in operating its own 
network; or   

(v) it would undermine the ability of other Telecommunications Carriers to 
obtain access to UNEs or to interconnect with SBC Illinois’ network; or   

(vi) CLEC is a new entrant and is unaware that it needs to Commingle to 
provide a telecommunications service.  
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But none of these exceptions are set forth in the TRO.  The TRO says simply that 
“an incumbent LEC shall perform the functions necessary to commingle a UNE or a 
UNE combination with one or more facilities or services that a requesting carrier has 
obtained at wholesale from an incumbent LEC.”  TRO ¶ 579.  The rules implementing 
the TRO say the same thing.  See  47 C.F.R. § 51.309 (e).  The only exceptions set 
forth in the TRO, and not set forth in the rules, are if the ILEC proves to the state 
commission that a combination “is not technically feasible or would undermine the ability 
of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s 
network.”  TRO ¶ 574.  Thus, of the exceptions SBC proposes, the first, third, fourth, 
and sixth have no warrant at all in the TRO.  The second and fifth exceptions have a 
basis in the TRO, but only if SBC proves to this Commission that commingling is not 
technically feasible in the particular circumstances at issue or would undermine the 
ability of other carriers to obtain access to UNEs.  SBC’s language ignores its burden of 
proof. 

While exceptions (ii) and (v) have some grounding in the TRO, it is not advisable 
to include these exceptions in the ICA.  As a general matter, it is difficult to imagine 
circumstances in which commingling is not technically feasible or would undermine the 
ability of other carriers to obtain access to UNEs or to interconnect with the incumbent 
LEC’s network.  Indeed, commingling is the type of activity the ILECs routinely perform 
for themselves in their networks.  TRO ¶ 581 & n. 1790.  See also TRO ¶ 583 
(addressing billing and operational issues raised by Verizon and finding they did not 
warrant a commingling restriction).  To the extent there is some serious – but now 
unforeseen -- problem with a particular request for commingling, SBC can of course 
return to this Commission, as the TRO allows.  But SBC should not be permitted to 
include exceptions that enable SBC to make the subjective judgment not to permit 
commingling or not to perform the tasks needed for commingling. 

Even if the exceptions (i, iii, iv and vi) were not flatly inconsistent with the rules, 
there would be no basis for such exceptions.  The point of the TRO is to make it easy 
for competitors to use EELs, including doing so by commingling traffic.  The exceptions 
SBC proposes to commingling requirements are simply an effort by SBC to make it 
difficult to use EELs.  With respect to SBC’s first exception, for example, that it will not 
commingle facilities or services if the CLEC is able to do so itself, this Commission is 
well aware of the years of litigation over the combination rules.  SBC and other ILECs at 
times tried to disconnect facilities that were already combined; at times, they said that 
CLECs should not be permitted to combine elements themselves as they did not want 
CLECs to manipulate their network; at other times, they suggested CLECs should 
combine the elements but proposed inefficient ways for them to do so.  This debate 
should not be repeated here generating years of further litigation. 

The ILECs own the facilities and provide the services that will be commingled.  
They should do the combining.  Indeed, it is doubtful that there is any way for CLECs to 
do the combining that would not be extremely inefficient.  SBC certainly has not 
proposed such a method.  More important, SBC did not convince the FCC to create any 
exception to the commingling requirement where ILECs assert that CLECs can do the 
commingling themselves. 
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The other exceptions SBC poses fare no better.  Some are unnecessary.  SBC 
failed to convince the FCC, for example, that there were circumstances in which 
commingling would disadvantage the ILECs in running their networks – or at least that 
the risk of this was sufficient to justify litigation over the scope of any such exception.  
Other exceptions proposed by SBC are so vague as to give SBC virtually unfettered 
discretion.  What does it mean for example to create an exception where a CLEC is a 
new entrant and is unaware that it needs to commingle to provide a telecommunications 
service?  Because commingling is a simple activity, the FCC adopted a simple 
requirement – commingling should be permitted, and the ILECs should do the 
commingling.  SBC’s proposed language should be rejected. 

At lines 912 – 916 of his testimony, Dr. Zolnierek makes an important clarification 
regarding the referenced sections of Appendix UNE; specifically, that those sections 
should contain: 

… language assigning the burden of proof to SBC regarding 
circumstances where commingling is technically infeasible or would impair 
the ability of other carriers to obtain access to unbundled network 
elements or to interconnect with the incumbent LEC’s network.  

MCI believes that such language would largely alleviate the concerns expressed 
above as to certain of SBC’s proposed provisions.   

The exception to that is his recommendation regarding SBC’s proposal to use the 
BFR process for all commingling requests.  MCI’s concerns in this regard are discussed 
in the context of issues UNE 20 and 24 below, consistent with the manner in which Dr. 
Zolnierek’s testimony addressed those issues. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
omit SBC’s proposed language regarding commingling in Section 7.3.1. 

b) SBC’s Position 

Section 7.3.1 governs SBC’s obligation to perform, on MCI’s behalf, the functions 
necessary to commingle a UNE or combination of UNEs with one or more facilities or 
services obtained by MCI at wholesale from SBC.  MCI’s version of Section 7.3.1 would 
impose that obligation on SBC without any limitation.  SBC’s proposed language, on the 
other hand, provides that it should have no obligation to perform functions to commingle 
(or to complete the actual commingling) where (i) MCIm is able to perform those 
functions itself; (ii) it is not technically feasible, including that network liability and 
security would be impaired; (iii) SBC’s ability to retain responsibility for the 
management, control and performance of its network would be impaired; (iv) SBC would 
be placed at a disadvantage in operating its own network; or (v) it would undermine the 
ability of other telecommunications carriers to obtain access to Lawful UNEs or to 
interconnect with SBC’s network.  (In response to the testimony of Staff witness 
Zolnierek, SBC agreed to drop a sixth condition related to situations in which a “CLEC is 
a new entrant,” a situation not applicable to this agreement).  As discussed in more 
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detail in connection with UNE Issues 71 and 72 (which deal with UNE combinations), 
the above limitations are the same as the limitations recognized by the United States 
Supreme Court in Verizon Communications, Inc. v. FCC, 535 US 467 (May 13, 2002), 
as applying to an ILEC’s obligation to combine UNEs pursuant to FCC Rule 51.315(c) 
and (d).  47 C.F.R. § 51.315(c), (d).  The application of these same limitations to SBC’s 
commingling obligations is appropriate because the FCC used essentially the same 
language in imposing the “commingling” obligation on ILECs as it used in imposing the 
UNE combining obligation – “performing the functions necessary to.”  Compare 47 
C.F.R. § 51.309(f) on commingling with § 51.315(c) and (d) on combinations.  Thus, 
instead of indicating that the commingling obligation was a broader one with fewer 
limitations, the FCC’s choice of language indicates that the ILEC commingling obligation 
was to be no greater than the identically worded UNE combining obligation.   

Staff witness Zolnierek recommended that the Commission adopt conditions (ii), 
(iii) and (v), listed above,  as being  reasonable on their face and consistent with the 
FCC’s rules and regulations.  He also recommended that the Commission require the 
inclusion of language assigning the burden of proof to SBC regarding such 
circumstances.  Id. at 44.  MCI accepted Staff’s recommendations.  MCI Ex. 12.0 (Price 
Supp. Reb.) at 8.   

Dr. Zolnierek, however, also recommended (at 39) that “absent further 
clarification” the Commission reject SBC’s proposed condition (i), which provides that 
SBC has no obligation to perform functions necessary to commingle (or to complete the 
actual commingling), where MCI is able to perform those functions itself.  As discussed 
by SBC witness Albright, the clarification sought by Dr. Zolnierek was provided in 
response to a Staff data request (attached to Mr. Albright’s rebuttal testimony as 
Schedule CCA-R1), which identifies the steps SBC would take to enable MCI to 
complete the commingling for itself in a collocation setting.  SBC Ex. 2.1 (Albright 
Rebuttal) at 7.  The same process described in Schedule CCA-R1 would also apply in 
the case of combining UNEs. Contrary to the concern expressed by Dr. Zolnierek, 
SBC’s position does not require MCI to complete a commingling arrangement in 
situations where it is physically unable to do so.  Rather, it is SBC’s position that MCI 
should be deemed to be able to commingle UNEs and access services for itself in 
central offices where MCI is collocated and orders both an access circuit and a UNE 
circuit to terminate to the same collocation facility.  In that situation, an MCI technician is 
able to physically connect the access in UNEs circuits together as well as to determine 
whether any multiplexing or testing is being required.  SBC Ex. 2.1 (Albright Rebuttal) at 
8.  Accordingly, the concerns expressed by Dr. Zolnierek with respect to condition (i) 
have been addressed and that condition should also be included in Section 7.3.1.   

c) Staff’s Position 

SBC proposes to limit instances in which it will perform the work to actually 
complete a commingling combination based upon limitations it asserts the U.S. 
Supreme Court imposed in its Verizon v. FCC decision.  8/10/04 DPL, Issue UNE 19.  In 
particular, SBC proposes: 
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…SBC shall have no obligation to perform the functions 
necessary to Commingle (or to complete the actual 
Commingling) where “(i) MCIm is able to perform those 
functions itself; or (ii) it is not technically feasible, including 
that network reliability and security would be impaired; or (iii) 
SBC Illinois’ ability to retain responsibility for the 
management, control, and performance of its network would 
be impaired; or (iv) SBC Illinois would be placed at a 
disadvantage in operating its own network; or (v) it would 
undermine the ability of other Telecommunications Carriers 
to obtain access to Lawful UNEs or to Interconnect with SBC 
Illinois’ network; or (vi) CLEC is a new entrant and is 
unaware that it needs to Commingle to provide a 
telecommunications service, but such obligation under this 
Section ceases if SBC ILLINOIS informs MCIm of such need 
to Commingle. 

SBC Ex. 7.0 at 16.  SBC argues that the FCC’s commingling rule “uses the same 
language” as the FCC’s combination rule and, therefore, the restrictions imposed by the 
Supreme Court in the Verizon decision should apply equally to both combining and 
commingling.  SBC Ex. 7.0 at 16. 

MCI takes the position that SBC must include language stating that it will perform 
the work to actually complete a commingling combination without qualifying this 
language with SBC’s proposed list of limitations.  8/10/04 DPL, Issue UNE 19.  MCI 
argues that (i), (iii), (iv), and (vi) have no basis in the TRO and that exception (ii) and (v), 
while based on the TRO, should be excluded to avoid cluttering up the contract. 

In the TRO, the FCC states: 

We reiterate the conditions that apply to the duty of the 
incumbent LECs to provide UNE combinations upon request, 
i.e., that such a combination must be technically feasible and 
must not undermine the ability of other carriers to access 
UNEs or interconnect with the incumbent LEC’s network.  As 
noted in the Verizon decision, the limitation on technical 
feasibility is meant to preserve the reliability and security of 
the incumbent LEC’s network, and a UNE combination is ‘not 
technically feasible if it impedes an incumbent carriers ability 
to retain responsibility for the management, control, and 
performance of its own network.  Incumbent LECs must 
prove to state commissions that a request to combine UNEs 
in a particular manner is not technically feasible or would 
undermine the ability of other carriers to obtain access to 
UNEs or to interconnect with the incumbent LEC’s network.  
TRO, ¶ 574. 
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Therefore, SBC’s proposed conditions (ii), (iii), and (v) appear entirely consistent 
with the FCC’s rules and regulations.   

With respect to condition (i), the Commission has decided any question of 
whether SBC’s restriction is appropriate.  That is, the Commission has determined that 
“[t]here is no exception to the combination requirement where ILECs assert that CLECs 
can do the combining themselves.  The FCC was clear: upon request, the ILEC must do 
the combining.”  Commission Brief in AT&T/SBC Arbitration Court Case at 49 (citations 
omitted).  Condition (iv) is an open ended and somewhat ambiguous constraint that 
might be interpreted as allowing SBC to limit commingling obligations based on, for 
example, profitability concerns, and should be rejected.  Similarly, because condition 
(vi) would permit SBC to refuse to combine UNEs if it informs a new entrant that it 
needs to perform the work to combine network elements condition (vi) should be 
rejected. 

Finally, lest there be any doubt, in Verizon v. FCC, 535 U.S. 467; 122 S. Ct. 
1646; 152 L. Ed. 2d 701; 2002 U.S. Lexis© 3559; (2002), the Supreme Court held that: 

[T]he First Report and Order makes it clear that what is 
"technically feasible" does not mean merely what is 
"economically reasonable," or what is simply practical or 
possible in an engineering sense. The limitation is meant to 
preserve "network reliability and security," and a combination 
is not technically feasible if it impedes an incumbent carrier's 
ability "to retain responsibility for the management, control, 
and performance of its own network.  Verizon v. FCC, 535 
U.S. at 536, 122 S. Ct. at 1685, 152 L.Ed.2d at 752-53 
(internal citations omitted) 

Accordingly, SBC need not conduct commingling work when it (1) is infeasible, 
including tending to impair network reliability; or (2) impairs SBC’s ability to retain 
responsibility for the management, control, and performance of its own network. This 
means that SBC’s proposed conditions (ii), (iii), and (v) are proper.  The remainder are 
not.   

d) Commission Analysis and Conclusions 

SBC proposes to limit instances in which it will perform the work to actually 
complete a commingling combination based upon limitations it asserts the U.S. 
Supreme Court imposed in its Verizon v. FCC decision.  In particular, SBC proposes: 

…SBC shall have no obligation to perform the functions 
necessary to Commingle (or to complete the actual 
Commingling) where “(i) MCIm is able to perform those 
functions itself; or (ii) it is not technically feasible, including 
that network reliability and security would be impaired; or (iii) 
SBC Illinois’ ability to retain responsibility for the 
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management, control, and performance of its network would 
be impaired; or (iv) SBC Illinois would be placed at a 
disadvantage in operating its own network; or (v) it would 
undermine the ability of other Telecommunications Carriers 
to obtain access to Lawful UNEs or to Interconnect with SBC 
Illinois’ network; or (vi) CLEC is a new entrant and is 
unaware that it needs to Commingle to provide a 
telecommunications service, but such obligation under this 
Section ceases if SBC ILLINOIS informs MCIm of such need 
to Commingle. 

SBC Ex. 7.0 at 16.  SBC argues that the FCC’s commingling rule “uses the same 
language” as the FCC’s combination rule and, therefore, the restrictions imposed by the 
Supreme Court in the Verizon decision should apply equally to both combining and 
commingling.   

MCI opines that SBC must include language stating that it will perform the work 
to actually complete a commingling combination without SBC’s proposed list of 
limitations.  MCI argues that (i), (iii), (iv), and (vi) have no basis in the TRO and that 
exception (ii) and (v), while based on the TRO, should be excluded to avoid cluttering 
up the contract. 

In the TRO, the FCC states: 

We reiterate the conditions that apply to the duty of the 
incumbent LECs to provide UNE combinations upon request, 
i.e., that such a combination must be technically feasible and 
must not undermine the ability of other carriers to access 
UNEs or interconnect with the incumbent LEC’s network.  As 
noted in the Verizon decision, the limitation on technical 
feasibility is meant to preserve the reliability and security of 
the incumbent LEC’s network, and a UNE combination is not 
technically feasible if it impedes an incumbent carriers’ ability 
to retain responsibility for the management, control, and 
performance of its own network.  Incumbent LECs must 
prove to state commissions that a request to combine UNEs 
in a particular manner is not technically feasible or would 
undermine the ability of other carriers to obtain access to 
UNEs or to interconnect with the incumbent LEC’s network.  
TRO, ¶ 574. 

Therefore, SBC’s proposed conditions (ii), (iii), and (v) appear entirely consistent 
with the FCC’s rules and regulations.   

With respect to condition (i), the Commission has already determined that “[t]here 
is no exception to the combination requirement where ILECs assert that CLECs can do 
the combining themselves.  The FCC was clear: upon request, the ILEC must do the 
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combining.”  Commission Brief in AT&T/SBC Arbitration Court Case at 49 (citations 
omitted).   

Condition (iv) is could be interpreted as allowing SBC to limit commingling 
obligations based on, for example, profitability concerns  Condition (iv) is therefore 
rejected.  Similarly, because condition (vi) would permit SBC to refuse to combine UNEs 
if it informs a new entrant that it needs to perform the work to combine network 
elements, condition (vi) is hereby rejected. 

In Verizon v. FCC, 535 U.S. 467; 122 S. Ct. 1646; 152 L. Ed. 2d 701; 2002 U.S. 
Lexis© 3559; (2002), the Supreme Court held that: 

[T]he First Report and Order makes it clear that what is 
"technically feasible" does not mean merely what is 
"economically reasonable," or what is simply practical or 
possible in an engineering sense. The limitation is meant to 
preserve "network reliability and security," and a combination 
is not technically feasible if it impedes an incumbent carrier's 
ability "to retain responsibility for the management, control, 
and performance of its own network.  Verizon v. FCC, 535 
U.S. at 536, 122 S. Ct. at 1685, 152 L.Ed.2d at 752-53 
(internal citations omitted) 

Accordingly, SBC need not conduct commingling work when it is infeasible, 
including tending to impair network reliability; or impairs SBC’s ability to retain 
responsibility for the management, control, and performance of its own network. The 
Commission agrees with Staff that SBC’s proposed conditions (ii), (iii), and (v) are 
proper.  If SBC denies a commingling request on the basis of any of these conditions, 
and SBC’s denial is challenged, SBC shall bear the burden of proving its denial was 
appropriate.  This language is consistent with 47 C.F.R. Sec. 51.315(e)(f).  The 
remainder of the conditions are improper and should be excluded from the ICA.   

17. UNE 20  

Is the BFR the appropriate vehicle for submitting certain commingling requests?   

a) MCI’s Position 

There is no need for a Bona fide  Request (“BFR”) process for SBC to perform 
the functions necessary to commingle or to complete the commingling.  A request to 
commingle is essentially the submission of a service order of the sort that SBC routinely 
handles every day.  Commingling is simply a term of art for what SBC is doing 
constantly – taking one wire from one place and combining it with a different wire from 
someplace else.  The only thing different is that the traffic from the two wires previously 
were treated differently in terms of pricing. 

The BFR process is intended for requests for new functionalities and previously 
undefined UNEs that would require analysis to determine whether they should be 
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provided at all and at what cost and under what conditions.  It is a costly and 
cumbersome process that takes months to complete.  Under the language in the BFR 
appendix, SBC has 30 days after receiving a BFR to provide a preliminary analysis as 
to whether SBC will fulfill the request or has concluded that the BFR is not technically 
feasible or is one SBC is not required to provide.  MCI then has 30 days to request a 
BFR quote.  SBC then has 90 days to provide a BFR quote as to the first date of 
availability, installation intervals, applicable rates, development and processing costs, 
and terms and conditions by which the item will be made available.  Finally, MCI has 30 
days to confirm its order.  Thus, the BFR process takes approximately 180 days to 
establish a date sometime thereafter when SBC will fulfill MCI’s request. 

For these reasons, the BFR process is rarely used.  In fact, in preparing this 
testimony, MCI witness Price was able to find only one Texas instance in the past eight 
years since MCI’s first ICA with SBC where the BFR process was utilized.  Thus, 
although the parties have agreed on the language in BFR Appendix, MCI agreed only 
because it does not anticipate having using to use it. 

The BFR process is entirely inappropriate for commingling requests.  In 
connection with commingling requests, there certainly is no need, as the BFR appendix 
anticipates, to consider the installation intervals, the applicable rates, and the terms and 
conditions by which commingling will be made available.  These questions are intended 
to apply only when an entire process is being established for the first time.  As for the 
pricing/billing issues, the FCC concluded these were simple enough to be resolved 
within the period provided by change of law provisions in the ICAs.  TRO ¶ 583.  Thus, 
requiring a commingling request to be submitted through the BFR process would only 
serve to radically and unnecessarily slow down or preclude commingling – just as it 
would if some or all requests for unbundled loops or unbundled transport facilities had to 
be submitted through the BFR process. 

SBC’s proposed use of the BFR process for all commingling requests for which it 
has not yet developed ordering procedures – which currently is 100% of all such 
requests – should be rejected.  SBC’s proposal is simply another attempt by SBC to 
throw a major obstacle in the way of commingling and thus create a major obstacle to 
the use of EELs.  It is exactly the sort of unreasonable and unnecessary requirement, 
the FCC ruled out in paragraphs 577, 581, 584, and 588 of the TRO. 

 Dr. Zolnierek recommends that SBC be allowed 30 days to “develop rates, terms, 
and conditions” for commingling. Staff Ex. 6, lines 1036 – 1039.  Dr. Zolnierek’s 
recommendation could be read to permit SBC 30 days to consider each and every 
commingling request MCI would submit to SBC, and MCI strongly disagrees that such a 
result constitutes sound public policy. 

 On the other hand, MCI would generally agree with Dr. Zolnierek if his 
recommendation is for SBC to be permitted 30 days – on a one-time basis—to come up 
with rates, terms, and conditions for commingling.  The most likely commingling 
scenarios will involve activities that SBC personnel do countless times each day.  That 
is, SBC personnel in a C.O. would cross-connect a UNE loop to an access multiplexer 
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leased by MCI.  The only difference between that activity and what SBC performs for 
MCImetro the CLEC or MCI the interexchange carrier is the price paid for the various 
pieces of wires.  In the CLEC scenario, the wires that are cross-connected are the UNE 
loop and the IDF into MCI’s collocation – both of which are priced pursuant to the FCC’s 
TELRIC rules.  In the IXC scenario, the wires that are cross connected are considered 
part of a special access line (namely, the channel termination to the customer’s 
premises and the interoffice component equivalent to dedicated transport) and are 
priced pursuant to the SBC access tariff. 

 No reasonable public policy objective is served by permitting SBC to take a 
minimum of one month, for every commingling request, to “develop rates, terms, and 
conditions for provisioning” of each request.  Such a conclusion would effectively treat 
every commingling request as a Individual Case Basis contract, raising the possibility of 
separate and different rates, terms and conditions for each and every request.  While it 
is true that there may be some variations in the requests made, such variations are 
certainly not unique to the area of commingling, as any cursory review of SBC’s special 
access tariffs will demonstrate.  SBC has implemented standard procedures for ordering 
the various special access offerings from a tariff containing literally hundreds of 
possible options, features, and capabilities.  Given that, it is simply not plausible that 
SBC requires 30 days to determine how to respond to each and every commingling 
request.  Permitting such delays would certainly serve SBC’s corporate interest in 
keeping MCI on higher-priced services for as long as possible, but would serve no 
reasonable public policy objective. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
omit SBC’s proposed language in Section 7.3.2 that would require use of the BFR 
process for all commingling requests. 

b) SBC’s Position 

SBC proposes that any request made by MCI for SBC to perform the functions 
necessary to commingle, as well requests that SBC complete the actual commingling, 
be made by MCI in accordance with either the example order exhibits in SBC’s online 
CLEC handbook or with the BFR process set forth in the ICA.  Proposed Section 7.3.2 
also identifies critical information that MCI must provide with its BFR (Subsection 
7.3.2.1) and allows SBC to charge MCI a reasonable fee, in addition to other applicable 
charges, for commingling work required by Section 7.1.  SBC Ex. 7.0 (Fuentes) at 17-
18.  MCI proposed no competing language for Section 7.3, and takes the position that a 
BFR should never be required for commingling requests.  SBC’s BFR process is the 
time-tested, Commission-approved way for SBC to respond to specialized requests 
from CLECs.  This process has been in place since 1996, and the Commission has 
consistently upheld it as reasonable.   MCI identified no valid reason why the BFR 
process is not also an appropriate ordering process for undefined and unidentified 
commingling arrangements.   

In opposing SBC’s proposal, MCI and Staff both assumed that the BFR process 
would be used for all commingling requests.  That is not the case.  In fact, the BFR 
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process would apply only when MCI requests a commingled arrangement that is not 
currently available (either for ordering or provisioning). SBC is in the process of 
developing a list of standard commingled arrangements that will be made available in 
the CLEC handbook and posted on SBC’s CLEC online website.  Once that is done, 
CLECs will be able to submit orders for any Commingled Arrangements on the list 
without the need to issue a BFR.  Id.  An initial list will likely be completed before the 
ICA at issue in this case becomes effective.  SBC Ex. 7.1 (Fuentes Reb.) at 7.  
Accordingly, the assumptions of MCI and Staff that, in the future, all commingling 
requests will be subject to a BFR process are incorrect.   

It is, however, impossible for SBC to anticipate every type of commingling 
arrangement that MCI, or any other CLEC, may actually want.  Thus, any CLEC request 
for a commingled arrangement not found on the “standard” list must be submitted to 
SBC via a BFR.  This is necessary because the requested types of UNEs, facilities, 
and/or services to be commingled may or may not have the same 
ordering/provisioning/billing requirements and functionalities.  As a result, the systems 
may not be able to “speak” to each other on an immediate basis and, therefore, need to 
be enhanced or changed.  For example, the CFA (circuit facilities assignment) may 
need to be physically changed; retagging of the circuits may need to be physically 
completed; SBC internal systems (TIRKS, WAFA, etc.) may need to be updated and 
associated orders issued; internal methods and procedures updated and trained on to 
ensure operational knowledge and effectiveness; sufficient testing performed to ensure 
that everything works as planned; and, finally, in some cases, collocation may need to 
be added (to comply with the FCC’s mandatory eligibility criteria).  47 C.F.R. § 
51.318(b); SBC Ex. 7.1 (Fuentes Reb.) at 6.  These system changes and edits cannot 
happen overnight, particularly where system programming work is needed, and cannot 
be completely anticipated at this time since the full scope of the types of commingling 
arrangements that may be requested by CLECs is unknown.  Id. at 6.   

The Commission should reject Staff’s  recommendation that, in lieu of the BFR 
process,  SBC be ordered to develop and provide MCI with rates, terms and conditions 
for the conditioning of a commingling request within 30 days of the request.  For the  
reasons discussed above, 30 days is not adequate to review, determine availability and 
provide agreed-upon terms for those commingling requests that would be the subject of 
a BFR.   

c) Staff’s Position 

SBC takes the position that Requests for commingled arrangements not captured 
by the processes it is currently designing should be requested through the BFR process 
and that requests for additional arrangements (ones that have been provisioned through 
the BFR process) should be developed and implemented through the change 
management process.  SBC Initial Brief, at 95-96.   

MCI takes the position that the BFR process is not appropriate for ordering 
commingled arrangements and proposes to submit spreadsheets with orders and to 
impose on SBC a 14-day provisioning interva l for processing requests for unanticipated 
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(or not previously requested) commingling arrangements.  8/10/04 DPL, Issue UNE 20 
and Issue UNE 24.   

Neither party offers any evidence that would allow the Commission to decide 
between the parties’ positions.  On one hand, SBC offers proposal that might (and 
currently would) provide for nonstandard treatment of standard requests. That is, while 
SBC is designing a non BFR process to accommodate some requests, it has no 
process in place for any commingling requests at this point and has offered no 
information on what commingling requests would be included in the process it is 
designing.   On the other hand MCI offers a proposal that imposes a provisioning 
interval that could be infeasible, or impossible for SBC to meet.  For this reason SBC 
should be permitted 30 days, the time it takes to do its initial analysis under the BFR 
process, to come up with rates, terms, and conditions for commingling requests.  Staff 
Initial Brief, at 53. 

This proposal is directed only at initial requests.  MCI raises the further issue of 
what constitutes an initial request.  MCI Ex. 12.0 at 10-11.  Staff takes the position that 
the burden for determining whether a request is an initial request should fall on both 
parties.  While Staff acknowledges that this recommendation, if accepted, would do little 
more than provide general guidance to the parties on how to approach requests for 
commingling relationships, neither the Commission or the Staff are in a position to offer 
further detail.  The parties have failed to identify any specific configurations at issue 
and, like SBC, Staff cannot begin to guess (and advises the Commission against 
guessing) what those configurations will look like and how similar or dissimilar they will 
be from one another with respect to provisioning. When and if an actual dispute arises 
that the parties cannot resolve based on the guidance above then the Commission will 
be better equipped to provide specific guidance. 

SBC’s assertion that Staff’s proposal is not appropriate because SBC will only 
subject to the BFR process requests for commingled arrangements that are not 
currently available should be rejected.   SBC Illinois Ex. 7.1 at 7.  SBC asserts that it will 
not apply the BFR process to requests for commingled arrangements that are 
commonplace.  SBC Illinois Ex. 7.1 at 7-8.  However, the plain fact is that SBC currently 
has no process, apart from the BFR process, in place for processing any commingled 
arrangements.  Thus, at this time all requests would under SBC’s proposal be subject to 
the BFR process.  Staff and the Commission are simply not in the position to speculate 
as to what processes might result from SBC’s current development efforts – expected 
results that even SBC is apparently unable to supply at this time. 

SBC proposes to extend provisioning intervals in order to provide it time to 
consider the legality of requests for commingled arrangements.  SBC Illinois Ex. 7.1 at 8 
(“Moreover, in light of legal developments, such as the TRO and USTA II decisions, 
affecting the classification of network elements as UNEs, there will be a review of each 
request for a network element to determine whether or not the element is even available 
as a UNE, much less at what terms or conditions.”).  This request should be denied.  
Certainly, SBC is entitled to conduct such a review.  However, the Commission should 
not permit SBC to construct physical provisioning intervals based on the work of its legal 
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staff, workers that should play no part in the physical provisioning of the products SBC 
is required to provide under law. 

Finally, SBC argues that it cannot say at this time that requests can be 
processed in less than 120 days.  Staff does not dispute this fact.  SBC clearly is unable 
to provide any specifics regarding the processing of such requests at this time.  
However, SBC’s argument fails to account for the fact that Staff’s proposal does not 
provide an absolute limit of 30 days on SBC’s response to a request for commingling.  
Rather, Staff specifically proposes that “in circumstances where [SBC] cannot respond 
to a request in 30 days, SBC bear the burden of proof of demonstrating why it cannot 
feasibly do so.”  Staff Ex. 6.0 at 50.  SBC has offered no reason for its objection to this 
part of Staff’s proposal.  SBC should be granted extra time when circumstances dictate 
that extra time is needed.  However, SBC has offered no explanation for why it should 
not be held accountable to explain its need for extra time. 

The Commission should order the parties to include language in the ICA that 
requires SBC to, within 30 days of a request, develop rates, terms, and conditions for 
provisioning of an initial commingling request and to provide those rates, terms, and 
conditions to MCI.  The Commission should also direct the parties to include language 
in their agreement specifying: (1) that in circumstances where SBC cannot respond to a 
request in 30 days, SBC bears the burden of proof of demonstrating that it cannot 
feasibly do so; (2) that SBC bears the burden of proving that its rates, terms, and 
conditions, including provisioning intervals, are consistent will all applicable laws, rules 
and regulations; and (3) that the burden is shared by both parties to identify requests 
that are repeat, rather than initial, requests.   

With respect to the general guidance to the parties contained in the later 
directive, the Commission should specify that the parties have failed to identify any 
specific configurations at issue and/or disputes resolving those configurations and that it 
cannot begin to guess what those configurations will look like and how similar or 
dissimilar they will be from one another with respect to provisioning. Therefore, the 
Commission is in no position to offer more specific direction.  To account for any 
disagreements between the parties with respect to any specific commingling scenarios 
that might arise in the future that the parties cannot resolve based on the dispute 
resolution mechanisms in the ICA, the Commission should order the parties to include 
language in the ICA that would permit the parties to bring these disputes to the 
Commission for resolution.  Staff Initial Brief, at 53-54.  Regarding the format of 
requests, the Commission should order the parties to include language in the ICA that 
specifies that requests be submitted in BFR format, rather than in MCI’s spreadsheet 
format.  Staff Initial Brief, at 54. 

In short, MCI’s proposal – that commingling arrangements must be provisioned 
within 14 days, MCI Ex. 6.0 (Price) at 12-14 – is clearly unreasonable, as is SBC’s 
proposal that the bona fide request (BFR) process, taking up to 120 days, be used.  
Staff’s 30-day proposal is clearly the most reasonable, and should be adopted.   
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d) Commission Analysis and Conclusions 

 
SBC takes the position that requests for commingled arrangements not captured 

by the processes it is currently designing should be requested through the BFR 
process. SBC further argues that requests for arrangements that have been provisioned 
through the BFR process should be developed and implemented through the change 
management process.   

MCI takes the position that the BFR process is not appropriate for ordering 
commingled arrangements and proposes to submit spreadsheets with orders. MCI 
proposes to impose on SBC a 14-day provisioning interval for processing requests for 
unanticipated or not previously requested commingling arrangements.   

 The Commission finds neither SBC’s nor MCI’s positions to be superior.  SBC’s 
proposal might  provide for nonstandard treatment of standard requests. The 
Commission recognizes that SBC is developing a non-BFR process to accommodate 
some commingling requests. However, SBC currently has no process in place for any 
commingling requests. Furthermore, SBC offers no indication of what commingling 
configurations would be included in its yet-to-be developed process. MCI’s proposal 
imposes a provisioning interval that could be infeasible for SBC to meet.  The 
Commission agrees with Staff that SBC should be permitted 30 days, the time it takes 
SBC to perform its initial analysis under the BFR process, to determine rates, terms, 
and conditions for commingling requests.   Additionally, the Commission  orders the 
parties to include language in the ICA specifying that requests be submitted in BFR 
format, rather than in MCI’s suggested spreadsheet format.   

MCI raises a further issue of what constitutes an “initial request.” Since the 
parties’ provided no specific information regarding the commingling configurations now 
at issue, we are unable to offer specific direction.  At this point, the Commission can 
only speculate as to what the configurations will look like. Therefore, the Commission is 
in no position to offer more specific direction.  To account for any disagreements 
between the parties with respect to any specific commingling scenarios that might arise 
and are not amenable to the dispute resolution mechanisms in the ICA, we agree with 
Staff that the parties should include language in the ICA that would permit the parties to 
bring these disputes to the Commission for resolution.     

SBC proposes to extend provisioning intervals in order to provide it time to 
consider the legality of requests for commingled arrangements. This request is denied.  
The Commission agrees with Staff that the physical provisioning intervals should be 
unaffected by the work of SBC’s legal staff.   

The Commission hereby orders the parties to include language in the ICA that 
requires SBC to, within 30 days of a request, develop rates, terms, and conditions for 
the provisioning of an initial commingling request and to provide those rates, terms, and 
conditions to MCI.  The agreement should include language specifying: (1) that in 
circumstances where SBC cannot respond to a request in 30 days, SBC bears the 
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burden of proof of demonstrating that it cannot feasibly do so; (2) that SBC bears the 
burden of proving that its rates, terms, and conditions, including provisioning intervals, 
are consistent with all applicable laws, rules and regulations; and (3) that the burden is 
shared by both parties to identify requests that are repeat, rather than initial, requests.   

The Commission notes MCI’s proposed language for this issue submitted in its 
brief on exceptions.  While this language is not rejected, we do not believe that the brief 
on exceptions is the proper time to submit this language for approval.   

18. UNE 21  

Which Party’s “ratcheting” proposal should be included in this Agreement? 

a) MCI’s Position 

MCI’s proposed ratcheting language should be accepted.  MCI agrees with SBC 
that the FCC did not require ratcheting – the blending of rates for billing a single circuit 
with commingled traffic.  But MCI’s language precisely tracks the FCC’s discussion.  
MCI’s language also specifies what the FCC makes clear: that SBC shall not deny MCI 
access to UNEs “on the grounds that such unbundled Network Element(s) share part of 
[SBC Illinois’] network with access or other non-unbundled Network Element services.”  
TRO at footnote 1793.  SBC’s proposed language does not say this, potentially allowing 
SBC additional wiggle room to attempt to evade the commingling requirements. 

At lines 1097 through 1100, Dr. Zolnierek recommends that the Commission 
adopt “MCI’s position regarding the relationship between FCC ratcheting 
pronouncements and denial of commingled arrangements.”  If MCI understands his 
recommendation correctly, it is that the Commission accept MCI’s proposed language at 
the end of section 7.5.1, which reads:  

…provided, however, that the lack of a ratcheting 
requirement does not permit SBC Illinois to deny or refuse 
MCIm access to an unbundled Network Element or a 
Combination of unbundled Network Elements on the grounds 
that such unbundled Network Element(s) share part of SBC 
Illinois’s network with access or other non-unbundled 
Network Element services.  

If in fact this is the intent of Dr. Zolnierek’s recommendation on this issue, MCI 
agrees with his recommendation. 

b) SBC’s Position 

“Ratcheting” is a pricing mechanism that involves billing a single circuit at 
multiple rates to develop a single, blended rate.  TRO at fn. 1785.  SBC’s definition of 
“ratcheting,” as set forth in Section 7.5.1 of the UNE Appendix, explains how all portions 
of the circuit, whether access or UNE, would be billed.  MCI’s definition, on the other 
hand, includes only a definition and explanation of how the UNE portion of the 
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commingled circuit would be billed.  Dr. Zolnierek supported the adoption of SBC’s 
proposed language.  Dr. Zolnierek also recommended adoption of language proposed 
by MCI for Section 7.5.1 intended to prohibit SBC from denying MCI access to UNEs on 
the grounds that those UNEs share part of SBC’s network with access or other non-
UNEs.    SBC does not object to Dr. Zolnierek’s recommendation in this regard.  
Accordingly, the Commission should approve language for Section 7.5.1 which is 
consistent with Dr. Zolnierek’s recommendations.  That language is set forth in the 
rebuttal testimony of Ms. Fuentes.  SBC Ex. 7.1 at 10.   

c) Staff’s Position 

MCI’s language specifies that SBC is not allowed to deny access to UNEs for the 
reason that those UNEs share a part of SBC’s network with access or other non-UNEs.  
8/10/04 DPL, Issue UNE 21. 

The parties have expressed no disagreement here with respect to the identified 
issues.  MCI has not expressed disagreement, and Staff agrees with SBC, with respect 
to the notion that SBC will be permitted to bill for non-UNE elements that are part of 
commingled arrangements.  Similarly, SBC has not expressed disagreement with MCI, 
and Staff agrees with MCI, that SBC is prohibited from denying MCI UNEs because of 
the FCC’s directives on ratcheting.   

The Commission should accept the proposed language submitted by both parties 
for this issue.  In particular the Commission should accept SBC’s language regarding 
billing for non-UNE elements and MCI’s language regarding the relationship between 
FCC ratcheting pronouncements and denial of commingled arrangements.  To the 
extent this recommendation is unclear with respect to MCI’s proposed language,  Staff 
clarifies that it does recommend, as MCI suggests, that MCI’s language at the end of 
Section 7.5.1 be included in the agreement.  Staff IB, at 54. 

d) Commission Analysis and Conclusions 

The parties have expressed no disagreement here with respect to the identified 
issue.  Therefore, the Commission accepts the proposed language submitted by both 
parties for this issue.  In particular, we accept SBC’s language regarding billing for non-
UNE elements, and accept MCI’s language regarding the relationship between FCC 
ratcheting pronouncements and the denial of commingled arrangements.  MCI’s 
suggested language at the end of Section 7.5.1 is to be included in the agreement.    

19. UNE 22  

Which Party’s proposal about tariff restrictions should be included in the 
Agreement?  

a) MCI’s Position 

MCI’s proposed language should be accepted.  MCI’s proposed language will 
help ensure that SBC cannot escape its obligations to provide commingling by placing 
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improper restrictions in its tariffs.  This is not merely a hypothetical concern, as some 
companies have already made modifications to their federal tariffs that have the effect 
of precluding MCI from commingling.  SBC’s proposed language potentially allows SBC 
additional wiggle room to evade the commingling requirements. 

MCI disagrees with Dr. Zolnierek’s conclusion on this issue, for the following 
reasons.  As a preliminary matter, it may be helpful to recall that section 7 of Appendix 
UNE sets out the obligations of both parties as to commingling.  In that context, MCI’s 
proposed language in section 7.6.1 is intended to preserve the obligations that are 
granted by the ICC in this Interconnection Agreement.  That is, some language in the 
Agreement is necessary to prevent the situation where SBC circumvents its obligations 
under the Agreement by making a unilateral change in its federal access tariff.  Thus, 
MCI believes Dr. Zolnierek misses the mark in characterizing MCI’s language as 
intending to “impose conditions on the application of SBC’s [federal access] tariffs.”  
(Lines 1140 – 1142.)    

b) SBC’s Position 

MCI’s proposed Section 7.6.1 would prohibit SBC from making changes to its 
wholesale or access tariffs in any way that impacts the availability or provision of 
commingling, unless SBC and MCI have amended the ICA in advance to address 
SBC’s proposed tariff changes.  MCI’s proposal should be rejected, because tariffed 
wholesale access services are governed by tariffs and not by interconnection 
agreements.  Those tariffs are governed by a separate jurisdictions, regulatory 
commissions, bodies of law (interstate and intrastate), and tariff changes (including 
processes) are subject to and governed by a separate set of processes and procedures 
(including regulatory orders mandating tariff changes by certain dates).  The FCC does 
not obligate ILECs to include prices for separately tariffed services in an interconnection 
agreement, or to “freeze” tariffed rates, terms and conditions.  Furthermore, SBC cannot 
refuse to make changes to its tariffs when required by law to do so (e.g., by FCC or 
Commission order), on the grounds that it would violate an interconnection agreement.  
Correspondingly, SBC cannot be put in a position where its tariff changes result in a 
breach of an interconnection agreement.  Dr. Zolnierek agreed with SBC’s position, 
correctly noting the Commission’s lack of authority “to impose a condition on the 
application of SBC’s tariffs, in particular its federal access tariffs, through its Section 252 
arbitration authority.”  Staff Ex. 6.0 at 54.  Dr. Zolnierek also recommended the removal 
of certain language proposed by SBC for Section 7.6.1.  SBC does not object to this 
recommendation.  As a result, Section 7.6.1 should be shown in the ICA as being 
“intentionally omitted.”   

c) Staff’s Position 

The Commission should reject the proposed language of both parties with 
respect to this issue.  Specifically the Commission should reject MCI’s proposed 
language that would govern the rates, terms, and conditions of SBC’s federal tariffs.   
Here, MCI essentially seeks a Commission order imposing conditions on the application 
of SBC’s federal access tariffs. MCI Ex. 6.0 (Price) at 16-17. The Commission should 
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not make any judgment regarding the applicability of a tariff in a Section 252 arbitration, 
where many affected parties have no right to be heard. Accordingly, MCI’s proposal 
should be rejected.  Staff Reply Brief, at 45.  The Commission has no authority to 
impose conditions on the application of SBC’s federal tariffs, in particular its federal 
access tariffs, through its Section 252 arbitration authority.  The Commission should 
also reject SBC’s proposal to reference its federal tariffs as the purpose of this 
reference is neither explained nor identifiable.  Staff Initial Brief, at 54-55. 

d) Commission Analysis and Conclusions 

The Commission rejects the proposed language of both parties with respect to 
this issue.  MCI’s proposed language would improperly govern the rates, terms, and 
conditions of SBC’s federal access tariffs.   The applicability of a tariffs in general, 
particularly special access tariffs, in a Section 252 arbitration is not at issue in this 
docket. SBC’s proposal to reference its federal tariffs is neither explained nor 
identifiable.  Thus, the Commission rejects both parties’ proposed language on this 
issue and finds that no such language is needed or appropriate in the instant ICA.   

20. UNE 23  

Is SBC ILLINOIS obligated to allow commingling of section 271 checklist items? 

a) MCI’s Position 

SBC is obligated to allow commingling of section 271 checklist items.  Even so, 
SBC has proposed contract language that would preclude MCI from commingling 
facilities acquired pursuant to section 271 of the Act.  See Proposed Interconnection 
Agreement, Section 7.10 (“Neither Commingling nor a Commingled Arrangement shall 
include, involve or otherwise encompass an SBC ILLINOIS offering pursuant to 47 
U.S.C. § 271 that is not a Lawful UNE under 47 U.S.C. § 251(c)(3).”)  But such a 
limitation is not found anywhere in the TRO.  To the contrary, the TRO provides that 
CLECs may commingle UNEs with “facilities or services that a requesting carrier has 
obtained at wholesale from an incumbent LEC pursuant to any method other than 
unbundling under section 251(c)(3) of the Act.”  TRO ¶ 579; 47 C.F.R. § 51.5.  A CLEC 
that has obtained facilities under section 271 has done so pursuant to such a method 
and is thus entitled to commingle them with UNEs where the CLEC meets the eligibility 
requirements.  SBC is attempting to graft onto the rules a requirement that is entirely 
inconsistent with the language of the rules.  That is part of its longstanding attempt to 
create obstacles to the use of EELs. 

Moreover, SBC’s proposal is inconsistent with the purpose of the FCC’s rules.  
The FCC eliminated its prior commingling restriction on the basis that this restriction 
“puts competitive LECs at an unreasonable competitive disadvantage by forcing them 
either to operate two functionally equivalent networks – one dedicated to local services 
and one dedicated to long distance and other services – or to choose between using 
UNEs and using more expensive special access services to serve their customers.”  
TRO ¶ 581.  
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The FCC understood that to operate efficiently carriers must be able to mix all of 
their customers’ traffic on shared facilities.  If a carrier has local traffic and long-distance 
traffic, for example, that proceeds along the same route, it generally will combine and 
concentrate that traffic on a single high-capacity line.  A commingling restriction forbids 
such efficient deployment of facilities.  Instead, CLECs would be forced to lease and 
operate two sets of transport lines and concentration facilities.  And although the 
requesting carrier likely would not be able to use either at full capacity, it would, of 
course, have to lease both at full price.  Carriers simply cannot compete with ILECs 
when the ILECs can operate one network while competitors are forced to pay for two.  

The same rationale that justifies commingling of local and access traffic applies 
to all sorts of commingling, including commingling of traffic on facilities leased under 
sections 251 and 271.  Consider, for example, a situation in which a CLEC leased a 
number of loops and combined the traffic on one leased transport facility, but 
subsequently non-impairment was found with respect to some of those loops.  Under 
section 271 of the Act, Congress determined that the CLEC would still have the right to 
lease these loops (although perhaps at different prices).  Yet under SBC’s proposed 
contractual provision, the CLEC could no longer combine on a single transport facility 
the traffic from these loops with the traffic from the “section 251” loops.  It would either 
have to lease separate transport facilities for the section 271 and section 251 loops – 
thereby purchasing two sets of transport facilities with neither used at full capacity – or 
abandon the plan to lease loops under section 271 altogether.  This would render 
largely useless Congress’ direction that BOCs must continue to lease elements on the 
271 checklist even after a finding of non-impairment under section 251.  (Of course, the 
foregoing example assumes that state law would not require SBC, a BOC, to provide 
access to the particular loops, because if SBC were required to provide access to the 
loops under state law, commingling would continue to be permissible even under SBC’s 
proposed language.  See 220 ILCS 5/13-801(d)(4).) 

MCI agrees with Dr. Zolnierek’s reasoning discussed in his testimony at lines 
671-693 and understands from his discussion that he recommends that MCI’s language 
should be adopted. 

MCI respectfully requests that the Commission adopt MCI’s proposed language 
and reject SBC’s proposed language regarding the commingling of section 271 checklist 
elements. 

b) SBC’s Position 

In Section 7.7, MCI proposes language permitting the commingling of UNEs with 
“network elements provided pursuant to Section 271(c)” of the 1996 Act, while SBC 
proposes language providing the contrary.  SBC’s proposal follows the TRO, while 
MCI’s proposal violates the TRO.  The FCC made crystal clear in the TRO that 
commingling excludes network elements provided pursuant to section 271.  In 
paragraph 584 of the TRO, the FCC originally, and erroneously, stated that “we require 
that incumbent LECs permit commingling of UNEs and UNE combinations with other 
wholesale facilities and services, including any network elements unbundled pursuant to 
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section 271 and any services offered for resale pursuant to section 251(c)(4) of the Act.”  
However, the FCC quickly realized its error, and in the Errata to the TRO, it deleted the 
phrase “any network elements unbundled pursuant to section 271” from paragraph 584.  
In its recent XO Arbitration Decision, the Commission adopted SBC’s position on this 
issue, concluding that “SBC is not required to commingle UNEs and UNE combinations 
with network elements unbundled pursuant to Section 271.”  Arbitration Decision, 
Docket 04-0371 at 18. 

Contrary to Dr. Zolnierek’s assertion, the fact that the Errata also deleted a 
sentence from footnote 1990 of the TRO that declined to apply the commingling rules to 
Section 271 items does not mean that there is any ambiguity on this issue.  The 
sentence in footnote 1990 was deleted because it was unnecessary in light of the 
change made to paragraph 584.  The TRO, as amended by the Errata, makes clear 
throughout its discussion of commingling that the “wholesale services” with which UNEs 
may be commingled are “switched and special access services offered pursuant to 
tariff,” as well as section 251(c)(4) resale services.  TRO at  579, 584.  Indeed, the 
amended TRO refers to tariffed access services repeatedly throughout its discussion of 
commingling, but not once to section 271 network elements.  Id. at  579-84.  
Accordingly, the TRO unambiguously does not require SBC to permit the commingling 
of Section 271 items with Section 251 UNEs.  Moreover, as Dr. Zolnierek recognizes, 
SBC has no independent state law commingling obligations.   Consistent with the 
decision in the XO arbitration, therefore, the Commission must adopt SBC’s position on 
this issue.   

c) Staff’s Position 

See Staff’s position for UNE Issue 18. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and Conclusions for UNE 18. 

21. UNE 24  

What processes should apply to commingling requests? 

a) MCI’s Position 

The processes delineated in MCI’s proposed language should apply.  As noted 
above in the discussion of UNE Issue 23, SBC has long resisted carriers’ attempts to 
make more efficient use of their leased facilities.  The issue here is one of processes to 
be used in accommodating MCI’s commingling requests.  While MCI agrees that there 
may be some commingled arrangements that MCI may want to order that SBC might be 
unable to anticipate, SBC should not be permitted to use the potential of uncertainty as 
an excuse to either block MCI’s lawful orders or fail to provision them in a timely 
manner.  MCI only asks that in the absence of final ordering processes, SBC accept 
MCI’s orders via electronic spreadsheet and provision those orders within a reasonable 
time (14 days). 
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MCI agrees in part and disagrees in part with the recommendation of Staff 
witness Dr. Zolnierek on this issue, as discussed above in UNE Issue 20.  MCI 
respectfully asks that the Commission adopt its proposed language on this issue. 

b) SBC’s Position 

SBC’s proposed Section 7.8 states that where processes for commingling are not 
already in place when a commingling request is made (once a BFR has been 
submitted), SBC will “develop and implement processes, subject to any negotiated rate, 
terms and conditions” and that the “parties will comply with any applicable Change 
Management guidelines.”  Once the process is completed, a BFR will no longer be 
required.  MCI’s proposed language, on the other hand, provides that the parties will 
“jointly develop and implement processes,” and requires that until such processes are 
developed and implemented, SBC must accept MCI’s commingling orders “via an 
electronic spreadsheet and provision all such orders within 14 days of receipt.”   

MCI’s proposal should be rejected, because it would require SBC to immediately, 
upon request from MCI, fill a commingling order before SBC has had an opportunity to 
develop and implement an appropriate process for handling such requests.  As 
discussed in connection with UNE Issue 20, SBC cannot possibly anticipate every type 
of commingling arrangement that might be requested.  Accordingly, SBC’s commits to 
develop processes where they are not already in place, and to do so on an industry 
wide basis through the change management process (“CMP”), in order to ensure that 
uniform processes are implemented for all CLECs.  The CMP is a 13-state collaborative 
process through which CLECs and/SBC identify, submit, discuss and resolve all 
process related issues, including commingling.  The CMP ensures that all potentially 
affected carriers have a voice in the changing processes and that the established 
processes are consistent on a 13-state basis.  SBC Ex. 8.0 (McNiel) at 20.  MCI’s 
proposal to impose an MCI-specific process developed outside of the CMP should be 
rejected.  SBC cannot possibly commit to accepting yet to be developed commingling 
requests via an unknown spreadsheet that is specific to MCI, nor can SBC commit to an 
order completion period of 14 days after receipt.  SBC Ex. 7.0 (Fuentes) at 23.   

Finally, MCI’s proposed language is also defective because it omits any 
reference to compensation for the development of processes for commingling requests.  
As SBC’s language indicates, there may be applicable rates, terms and conditions 
associated with such requests.  SBC is entitled to compensation for the work and 
resources that it puts into a process, as well as the work it performs when doing the 
commingling.  Id. at 23.   

c) Staff’s Position 

See Staff’s position for UNE Issue 20 above. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and Conclusions for UNE 20. 
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22. UNE 25  

What should the scope of commingling obligations be? 

a) MCI’s Position 

The scope of commingling obligations should be that as delineated in MCI’s 
proposed language.  MCI’s proposed language should be accepted because that 
language clearly specifies, in accordance with FCC regulations, the scope of SBC’s 
obligations to provide commingling (specifically the obligations to commingle UNEs with 
services provided not only by SBC but also by third parties or by MCI itself).  Contrary to 
SBC’s assertion, MCI’s proposal would not create disputes and is, in fact, necessary to 
avoid such disputes. 

In Dr. Zolnierek’s discussion of issue UNE 25, he states that his recommendation 
to reject MCI’s proposed language in section 7.9 is made: 

… in part, with the belief and understanding that it will have little practical 
significance.  

He then goes on to state at lines 1204 through 1208 that, depending on how the 
ICC resolves other questions, “then MCI’s language should be accepted.”  For all the 
reasons set out UNE Issue 2, MCI again urges the ALJs to adopt MCI’s recommended 
language for section 7.11 of Appendix UNE. 

b) SBC’s Position 

MCI proposes language for Section 7.9 that would permit MCI to commingle 
UNEs or combinations of UNEs with services provided not only by SBC but also by third 
parties or by MCI itself.  MCI’s proposed language should be rejected because the TRO 
expressly limits commingling to services provided by the incumbent LEC.  TRO at  579; 
SBC Ex. 7.0 (Fuentes) at 23-24.  Staff witness Zolnierek also recommended that the 
Commission reject MCI’s proposal.    

c) Staff’s Position 

The connection of Section 251 UNEs or UNE combinations with MCI facilities 
falls under the FCC’s UNE combination and not commingling rules.  47 C.F.R. § 
51.315(d).   Similarly, the Commission, while ruling that SBC need not commingle UNEs 
and wholesale services, determined that “Section 13-801(c) plainly requires [SBC] to 
allow, and provide for, cross connects between a noncollocated telecommunications 
carrier’s transport facilities, and the facilities of any collocated carrier, consistent with 
safety and network reliability standards.”  Section 13-801 Implementation Order, at 30, 
85.   Thus, as a definitional matter both the FCC and Commission do not treat 
combinations of Section 251 UNEs and combinations of UNEs and a CLECs own or a 
third party’s facilities as commingling arrangements. 



04-0469 

 285

The Commission should reject MCI’s proposal to include language specifying 
that SBC must commingle 251 UNEs with MCI or third party facilities, as these 
combinations are not properly defined as commingled arrangements.  Staff Initial Brief, 
at 55-56. 

d) Commission Analysis and Conclusions 

The FCC’s UNE combination rules govern the connection of Section 251 UNEs 
or UNE combinations with MCI facilities. 47 C.F.R. § 51.315(d).   Additionally, this 
Commission determined that “Section 13-801(c) plainly requires [SBC] to allow, and 
provide for, cross connects between a noncollocated telecommunications carrier’s 
transport facilities, and the facilities of any collocated carrier, consistent with safety and  
network reliability standards.”  Section 13-801 Implementation Order, at 30, 85.   Thus, 
neither the FCC nor this Commission treats combinations of Section 251 UNEs and 
combinations of UNEs and a CLECs’ own or a third party’s facilities, as commingling 
arrangements. 

The Commission, therefore, rejects MCI’s proposal to include language 
specifying that SBC must commingle 251 UNEs with MCI or third party facilities, as 
these combinations are not properly defined as commingled arrangements.   

23. UNE 27  

Which Party’s definition of a “Loop” should be included in the Agreement? 

a) MCI’s Position 

MCI’s definition should be included in the Agreement.  SBC has proposed a 
basic definition that tracks 47 C.F.R. § 51.319(a), whereas MCI’s definition attempts to 
capture both the basic definition of a local loop as well as the nuances of this definition 
discussed in the FCC’s rules in places other than § 51.319(a).  MCI’s language should 
be accepted, because it provides a more robust definition that captures all the relevant 
attributes of the local loop. 

MCI’s definition recognizes that dark fiber facilities can also be considered a local 
loop, see 47 C.F.R. § 51.319(a)(6), as can DS1 and DS3 facilities, see 47 C.F.R. 
§§ 51.319(a)(1)(B)(4), (a)(1)(B)(5).  Likewise, MCI’s definition recognizes that the loop 
in some cases extends beyond the boundary of a customer’s premises into the 
premises itself, and that in such cases, the end point of the loop is where SBC no longer 
maintains control of the facility.  See 47 C.F.R. § 51.319(b)(2).  By capturing these 
additional nuances of the local loop, MCI’s definition is more accurate and 
comprehensive.  And it does not impose any obligations on SBC other than those 
included in the FCC’s rules.  MCI’s definition is entirely based on relevant FCC rules, 
and merely captures the various attributes of the local loop described in portions of the 
FCC’s rules other than 47 C.F.R. § 51.319(a). 

MCI respectfully requests that the Commission adopt MCI’s proposed definition 
of local loop and include that definition in Section 9.1 of the UNE Appendix. 
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b) SBC’s Position 

SBC’s proposed definition of a “lawful UNE local loop,” set forth in Section 9.1.1, 
should be adopted because it precisely tracks the definition of a loop in FCC Rule 
51.319(a).  SBC Ex. 15.0 (Smith) at 13-14.  By comparison, MCI’s proposed version of 
Section 9.1.1 does not track the FCC rule, and inappropriately includes references to 
DS1, DS3, and dark fiber loops.  Such loop types are defined elsewhere in the FCC’s 
rules, with several important and unique caveats, and, therefore, the ICA contains 
separate definitions for those products:  Sections 9.1.4 (DS3), 9.1.9 (DS3), and 12.2.2 
(dark fiber).  Furthermore, the FCC’s unbundling rules for DS1, DS3 and dark fiber 
loops were vacated by USTA II and are the subject of the FCC’s August 20, 2004 
Interim Order.  Accordingly, for the reasons discussed in Section I above, this ICA 
should not include any terms and conditions providing for unbundled access to DS1, 
DS3 and dark fiber loops.   

In addition, MCI’s proposed definition of a DS1 loop, as set forth in Section 9.1.4, 
improperly expands the definition of a DS1 loop to include xDSL services.  Such 
services are governed by the xDSL Appendix of the ICA and not by the UNE Appendix.  
Id. at 13.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC’s proposed definition of a “UNE local loop” should be incorporated into the 
ICA, as it follows the definition of a loop in FCC Rule 51.319(a).  MCI’s proposed 
definition inappropriately includes references to DS1, DS3, and dark fiber loops.  Such 
loop types are defined elsewhere in the FCC’s rules. The ICA contains separate 
definitions for those products:  Sections 9.1.4 (DS3), 9.1.9 (DS3), and 12.2.2 (dark 
fiber).  Moreover, the USTA II  decision vacated the FCC’s unbundling rules for DS1, 
DS3 and dark fiber loops. The FCC indicated it is revisiting the definitions for the 
abovementioned products in August 20, 2004 Interim Order.  Accordingly, for the 
reasons discussed above, we find that this ICA should not include any terms and 
conditions providing for unbundled access to DS1, DS3 and dark fiber loops.   

In addition, the Commission  adopts MCI’s proposed definition of a DS1 loop, as 
set forth in Section 9.1.4, because it tracks the definition of a DS1 loop as provided in 
47 CFR 51.319 (a)(4)(i).   

24. UNE 28  

Should SBC ILLINOIS be required to build facilities where they do not exist? 
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a) MCI’s Position 

MCI’s position is that when facilities may not be “available,” SBC should explore 
routine network rearrangement or maintenance activities that could render those 
facilities available for assignment, just as SBC does for services provided to its retail 
customers.  Put another way, MCI’s position is that SBC should manage its network in a 
non-discriminatory fashion, regardless of whether the facility is used by MCI or by 
SBC’s retail customers.  By contrast, SBC’s position is that where UNE facilities are not 
“available,” MCI must use the lengthy and expensive BFR Process to access those 
elements for purposes of serving customers, and only to the extent that SBC agrees to 
provide such elements via the BFR process. 

The law, however, does not support SBC’s position on this issue.  Paragraphs 
632 through 641 of the Triennial Review Order describe SBC’s obligations related to 
modifying its network to provide unbundled loops to CLECs upon their request.  This 
portion of the FCC’s Order will hopefully defuse a long-running debate between CLECs 
and SBC regarding SBC’s responsibilities to provide facilities when some amount of 
network modification is required to ready the facility for use.  In the past, SBC has 
argued that unless an unbundled loop is fully “connected through” and assignable 
without modification of any type, the facility is not “available” and additional charges 
(and time) are required to ready it for unbundling to the CLEC.  The language at 
paragraph 634 of the Triennial Order directly conflicts with SBC’s previous position, and 
likewise, conflicts with much of the language SBC proposes including in the Parties’ 
Agreement at issue in this proceeding: 

…our operating principle is that incumbent LECs must perform loop 
modification activities that it performs for its own customers.  By way of 
illustration, we find that loop modification functions that the incumbent 
LECs routinely perform for their own customers, and therefore must 
perform for competitors, include, but are not limited to, rearrangement or 
cable splicing, adding a doubler or repeater, adding an equipment case, 
adding a smart jack, installing a repeater shelf, adding a line card, and 
deploying a new multiplexer or reconfiguring an existing multiplexer.  
[Footnotes omitted.]  

Pursuant to the FCC’s ruling, SBC may no longer make broad and unfounded 
claims about the extent to which its facilities may or may not be “available” for 
unbundling, but must instead employ the same standard of use it uses for its own retail 
customers, for whom SBC routinely makes network modifications to accommodate a 
service order. 

This is precisely what the language proposed by MCI reflects and MCI 
respectfully requests that the Commission adopt MCI’s proposed language.  If, 
however, the Commission approves SBC’s language or any other language that 
includes the term “available,” the Commission should define that term.  At sections 9.2, 
15.2 and 20.1.19 of the UNE Appendix, SBC proposes to limit its responsibilities to 
providing only those UNEs that are “available” or that exist at the time of MCI’s request.  
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Likewise, SBC’s language suggests that where such facilities are “not available,” SBC 
will construct facilities only through the BFR process.  The primary problem with this 
language is that SBC never defines what it means for a facility to be “available” (or 
“unavailable”).  SBC’s track record with this term has demonstrated that SBC uses this 
language to dramatically limit the number of loops to which its competitors receive 
unbundled access.  Rather than rely upon SBC’s undefined terms in this regard, MCI 
proposes that those terms be removed and that the FCC’s network modification policy, 
as dictated by the Triennial Review Order, be used to resolve any dispute as to whether 
a particular loop could be provided with modifications no more extensive than those 
SBC would routinely use in the course of providing services to its retail customers.  
However, if the Commission approves of language that includes the term “available,” 
that term should be defined in the same manner it was defined in Docket No. 02-0329.  
Specifically, the Commission should define “available” to mean: 

A facility is available if it is located in an area presently served by SBC and 
otherwise meets the criteria established by the Illinois Commerce 
Commission in ICC Docket No. 99-0593. This definition of “available” does 
not require SBC to construct network elements for the sole purpose of 
unbundling those elements for CLECs. 

August 26, 2003 Arbitration Decision in AT&T Communications of Illinois, Inc., 
TCG Illinois and TCG Chicago, Docket No. 02-0329 at 55. 

b) SBC’s Position 

MCI’s proposed Section 20.1.19 states that where facilities are not available, 
“SBC Illinois will make modifications and engage in construction to provide unbundled 
network elements” (emphasis added).  MCI’s proposal must be rejected because it is 
directly contrary to the FCC’s rules which provide that incumbent LECs have no 
obligation to “construct new wire” or “construct transmission facilities so that requesting 
carriers can access them at UNE cost based rates.”  TRO at  632-648.  The FCC has 
clearly and carefully limited the obligation to perform “routine” network modifications to 
situations where the requested facility “has already been constructed.”  TRO at  632; 47 
C.F.R. §§ 51.319(a)(8)(i), 51.319(e)(5)(i).  SBC Ex. 15.0 (Smith) at 22-23; SBC Ex. 17.0 
(Weydeck) at 25-27.   

In contrast to MCI’s proposal, SBC’s proposed Section 20.1.19 appropriately 
provides:  “Where equipment and facilities are not available, SBC Illinois shall not be 
required to provide lawful UNEs.  However, MCIm may request and, to the extent 
required by law, SBC may agree to provide lawful UNEs through the bona fide request 
process outlined in Appendix BFR.”  SBC has proposed similar language for Sections 
9.2. and 15.2 which makes clear that SBC is required to provide MCI with requested 
UNE facilities only where such facilities are “available” and “exist at the time of MCIm’s 
request.”  SBC’s language is consistent with both the FCC rules discussed above and 
with the Commission’s conclusion in Docket 02-0239, that the word “available” within 
the meaning of its previous decisions and the AT&T arbitrated agreement, “does not 
require SBC to construct network elements for the sole purpose of unbundling those 
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elements for CLECs.”  In re AT&T Communications of Illinois, TCG Illinois and TCG 
Chicago, Arbitration Decision, Ill. C.C. Docket 02-0239 at 54 (August 26, 2003). 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

MCI’s proposed Section 20.1.19 states that where facilities are not available, 
“SBC Illinois will make modifications and engage in construction to provide unbundled 
network elements”.  In the TRO, the FCC determined incumbent LECs have no 
obligation to “construct new wire” or “construct transmission facilities so that requesting 
carriers can access them at UNE cost based rates.”  TRO at ¶¶ 632-648.  Furthermore, 
the FCC limited an incumbent LEC’s obligation to perform “routine” network 
modifications to situations where the requested facility “has already been constructed.”  
TRO at ¶ 632; 47 C.F.R. §§ 51.319(a)(8)(i), 51.319(e)(5)(i). Accordingly, the 
Commission rejects MCI’s proposed Section 20.1.19. 

SBC’s proposed Section 20.1.19 provides:  “Where equipment and facilities are 
not available, SBC Illinois shall not be required to provide lawful UNEs.  However, 
MCIm may request and, to the extent required by law, SBC may agree to provide UNEs 
through the bona fide request process outlined in Appendix BFR.”  SBC’s language is 
consistent with the FCC’s determinations on this issue. SBC’s language is also 
consistent with the Commission’s conclusion in Docket 02-0239. In that docket, this 
Commission found that the word “available,” in the context of our previous decisions 
and the AT&T arbitrated agreement, “does not require SBC to construct network 
elements for the sole purpose of unbundling those elements for CLECs.”  In re AT&T 
Communications of Illinois, TCG Illinois and TCG Chicago, Arbitration Decision, Ill. C.C. 
Docket 02-0239 at 54 (August 26, 2003).   

For these reasons, we adopt SBC’s proposed language for this issue. 

25. UNE 30  

What requirements should apply when SBC proposes retiring copper loops? 

a) MCI’s Position 

MCI proposes that language be added to Section 9.2.1 of the UNE Appendix 
requiring SBC to notify MCI whenever SBC intends to retire a loop that MCI is currently 
purchasing as a UNE loop.  Specifically, MCI proposes that when SBC notifies the 
appropriate state or federal agency of its intention to retire a given facility, and when 
that facility includes a loop MCI is currently using in an unbundled format to serve its 
customers, SBC also provide a copy of that same notice to MCI.  MCI is merely asking 
that it be provided the same notice given to the appropriate regulatory agency, within 
the same timeframe.  Because most regulatory notification requirements provide some 
amount of lead-time before the facility itself is retired, MCI is confident that such lead 
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time will enable it to find alternative means by which to serve its customer.  Accordingly,  
MCI is not asking for any special treatment.  Even so, SBC has refused to include this 
language. 

The reasonableness of MCI’s request can perhaps be best understood by 
observing the unreasonableness of SBC’s position.  SBC’s position appears to be that it 
should be allowed to retire a loop facility, including facilities relied upon by its 
competitors to provide active service to their customers, without even notifying its UNE 
purchasers of its intentions.  In this scenario, it is likely that MCI’s customers would 
simply lose service upon the date of the retirement, and MCI would have no information 
as to why the loop was no longer functioning or why the service had been interrupted.  
Obviously, SBC’s proposed framework is not the way in which a wholesale provider 
would operate in a competitive marketplace, but rather is characteristic of (indeed, only 
comprehensible as) the behavior of a monopolist.  Because the Commission’s role is to 
engender a competitive marketplace, MCI respectfully requests that the Commission, 
reject SBC’s position and require the minimal level of notification requested by MCI. 

b) SBC’s Position 

In the TRO, the FCC declined to impose a blanket prohibition on the ability of 
ILECs to retire copper loops or subloops that have been replaced with fiber-to-the-home 
(“FTTH”) loops, but did find that ILECs must provide notification of any such retirement 
under the FCC’s network modification rules, as amended.  TRO at  281-283; 47 C.F.R. 
§ 51.333(b)(ii).  Under those rules, as modified, an ILEC must file with the FCC its 
disclosures (notice) for copper loop and subloop requirements at least 91 days prior to 
their planned retirement.  Parties may then file objections within nine business days 
from the release of the FCC’s public notice.  Unless the copper retirements suggest 
access will be denied to the loop facilities as required under the FCC’s rules, all 
oppositions will be denied unless the FCC rules within 90 days of its public notice as to 
the intended retirement.   

In Sections 9.2.1 (loops) and 10.15 (subloops) of the UNE Appendix, SBC 
agrees to comply with the network disclosure requirements set forth in FCC Rules 325 
through 335 before retiring any Lawful UNE copper loop that has been replaced with an 
FTTH loop.  Accordingly, SBC’s proposal fully complies with the TRO.  MCI, on the 
other hand, proposes to include additional language in Sections 9.2.1 and 10.15 that 
would require the creation of an advanced notice process specific to MCI alone.  MCI’s 
proposal is inconsistent with the TRO, and would result in a network disclosure process 
that is preferential to MCI as compared to other carriers, and would force SBC to create 
an additional layer of network disclosure distribution that even MCI fails to define.  SBC 
Ex. 17.0 (Weydeck) at 31-32, 34.   

MCI’s proposed language would also require that upon the retirement of a copper 
loop that had been replaced with a FTTH loop, SBC “perform, upon MCI’s request, a 
line station transfer (“LST”) where an alternative loop is available.”  MCI §§ 9.2.1; 10.15.  
This language is confusing and was not explained by any witness for MCI.  Consistent 
with the TRO, the agreed language for Section 9.4.2.3 provides that if SBC retires the 
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UNE copper loop pursuant to the requirement of Section 9.2.1, SBC will provide MCI, 
upon its request, with nondiscriminatory access to a 64 kilobyte per second 
transmission path capable of voice grade service over the FTTH loop on an unbundled 
basis.  SBC has no other unbundling obligation with respect to FTTH loop in that 
circumstance.  TRO at  273, 277.  Accordingly, MCI’s proposed language regarding 
“line station transfers” for “alternative loops” in Sections 9.2.1 and 10.15 is unnecessary 
and is inappropriate to the extent that it may be interpreted to provide MCI with rights in 
a copper loop retirement scenario to which it is not entitled under the TRO and the 
agreed provisions of the UNE Appendix.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

In the TRO, the FCC declined to impose a blanket prohibition on the ability of 
ILECs to retire copper loops or subloops that have been replaced with fiber-to-the-home 
(“FTTH”) loops, although ILECs must provide notification of any such retirement under 
the FCC’s network modification rules, as amended.  TRO at ¶¶ 281-283; 47 C.F.R. § 
51.333(b)(ii).  These amended network modification rules set forth a process for ILECs 
to provide notice of retirement, an opportunity for parties to file objections, and 
conditions for the FCC to  accept the retirement.  

In Sections 9.2.1 (loops) and 10.15 (subloops) of the UNE Appendix, SBC 
agrees to comply with the network disclosure requirements set forth in FCC Rules 325 
through 335 before retiring any UNE copper loop that has been replaced with an FTTH 
loop.  Accordingly, the Commission finds that SBC’s proposal complies with the TRO.  
MCI’s proposed language would require the creation of an MCI-specific advanced 
notice process, which is inconsistent with the TRO.  This would result in preferential 
treatment for MCI.  Furthermore, MCI’s proposed language regarding “line station 
transfers” for “alternative loops” in these two sections is inappropriate. As SBC points 
out, the agreed language for Section 9.4.2.3 requires SBC to provide MCI, at its 
request, nondiscriminatory access to a 64 kilobyte per second transmission path 
capable of voice grade service over the FTTH on an unbundled basis, if SBC retires the 
UNE copper loop pursuant to Section 9.2.1. SBC’s FTTH loop unbundling obligation 
ends there. TRO at ¶¶ 273, 277. Therefore, MCI’s proposed language is rejected. 

26. UNE 31  

MCIm: Should SBC ILLINOIS be required to make hybrid loops available to 
MCIm in a manner that permits MCIm to provide broadband services over that loop? 

SBC ILLINOIS: Should any language obligating SBC ILLINOIS to unbundle 
broadband services be included in the Agreement? 
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a) MCI’s Position 

Section 9.3.1 of the UNE Appendix details the manner by which SBC will provide 
access to its hybrid loops (i.e., those loops provisioned in part over fiber optics and 
digital loop carrier electronics, and in part over copper distribution and drop facilities).  
The language proposed by MCI tracks directly the FCC’s requirements related to SBC’s 
obligation to provide unbundled access to its hybrid loops.  SBC, on the other hand, has 
inserted language that is unnecessary and contrary to the FCC’s rules.  Specifically, 
SBC has inserted the following sentence:  “SBC ILLINOIS will not provide broadband 
services on an unbundled basis.” 

Although the FCC’s Triennial Review Order relieved SBC of its obligation to 
unbundle broadband services, the language proposed by SBC in Section 9.3.1 is an 
overly broad characterization of the FCC’s Order.  47 C.F.R. § 51.319(a)(2)(ii) states as 
follows: 

(ii) Broadband services. When a requesting telecommunications carrier 
seeks access to a hybrid loop for the provision of broadband services, an 
incumbent LEC shall provide the requesting telecommunications carrier 
with nondiscriminatory access to the time division multiplexing features, 
functions, and capabilities of that hybrid loop, including DS1 or DS3 
capacity (where impairment has been found to exist), on an unbundled 
basis to establish a complete transmission path between the incumbent 
LEC’s central office and an end user’s customer premises. This access 
shall include access to all features, functions, and capabilities of the hybrid 
loop that are not used to transmit packetized information. 

The first sentence of this rule makes clear that CLECs can request access to a 
hybrid loop for purposes of providing broadband services.  While the rule goes on to 
restrict such access to the non-packetized features of the facility, nonetheless, the 
CLEC can use the unbundled hybrid loop for purposes of providing broadband services.  
SBC’s overly broad and declaratory statement proposed at Section 9.3.1 of the 
agreement is in conflict with 47 C.F.R. § 51.319(a)(2)(ii), because it states unequivocally 
that SBC will not provide broadband services on an unbundled basis.  Clearly, SBC is 
obligated to do just that, so long as the requested facility (in hybrid form or not) does not 
require packetized facilities. 

b) SBC’s Position 

The TRO holds that the broadband capabilities of hybrid loops are not subject to 
unbundling.  TRO  288.  However, where a CLEC seeks to provide broadband services 
using a hybrid loop, an ILEC must provide unbundled access to a complete loop 
transmission path that includes time division multiplexing capabilities, and including all 
the “features, functions, and capabilities of hybrid loops that are not used to transmit 
packetized information.”  Id.  289 (emphasis added).  See also 47 C.F.R. § 
51.319(a)(2)(ii).  MCI and SBC have agreed upon some language to implement this 
requirement, but disagree concerning SBC’s proposal to add language stating that 
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“SBC will not provide broadband services on an unbundled basis.”  Appendix UNE, SBC 
§ 9.3.1.   

SBC’s language should be adopted because it is consistent with the TRO and 
merely clarifies that by providing access to the non-packetized capabilities of hybrid 
loops SBC is not unbundling broadband services.  For reasons discussed in SBC’s 
Initial Brief, MCI’s objection to SBC’s proposed language makes no sense.  
Nonetheless, SBC and MCI both indicated in their initial briefs that they are willing to 
accept compromise language proposed by Staff.  Accordingly, this issue appears to be 
resolved. 

c) Staff’s Position 

Staff recommends that SBC’s initially proposed additional language be rejected.  
Staff recommends that the Commission adopt the following additional language (which 
faithfully reflects the requirements of the TRO):   

SBC Illinois is not required to provide MCI with unbundled 
access to any transmission path over a fiber transmission 
facility between the central office and the customer’s 
premises (including fiber feeder plant) that is used to 
transmit packetized information. Nor is SBC Illinois required 
to provide unbundled access to any electronics or other 
equipment used to transmit packetized information over 
hybrid loops.  

FCC Rule 51.319(a)(2)(ii) sets forth the requirements for access to hybrid 
copper/fiber loops:   

Broadband services. When a requesting telecommunications carrier seeks 
access to a hybrid loop for the provision of broadband services, an 
incumbent LEC shall provide the requesting telecommunications carrier 
with nondiscriminatory access to the time division multiplexing features, 
functions, and capabilities of that hybrid loop, including DS1 or DS3 
capacity (where impairment has been found to exist), on an unbundled 
basis to establish a complete transmission path between the incumbent 
LEC’s central office and an end user’s customer premises. This access 
shall include access to all features, functions, and capabilities of the hybrid 
loop that are not used to transmit packetized information.  Staff IB, at 56, 
citing 47 C.F.R. §51.319(a)(2)(ii). 

The meaning of this rule is clarified in the TRO as follows:    

The rules we adopt herein do not require incumbent LECs to 
unbundle any transmission path over a fiber transmission 
facility between the central office and the customer’s 
premises (including fiber feeder plant) that is used to transmit 
packetized information.  Moreover, the rules we adopt herein 
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do not require incumbent LECs to provide unbundled access 
to any electronics or other equipment used to transmit 
packetized information over hybrid loops, such as the xDSL-
capable line cards installed in DLC systems or equipment 
used to provide passive optical networking (PON) 
capabilities to the mass market.  TRO, ¶288. 

The FCC provides further clarification regarding CLEC right of access to non-
packetized features and functionalities of hybrid loops in the following passage:    

[this decision] does not eliminate the existing rights 
competitive LECs have to obtain unbundled access to hybrid 
loops capable of providing DS1 and DS3 service to 
customers.  These TDM-based services – which are 
generally provided to enterprise customers rather than 
mass-market customers – are nonpacketized, high-capacity 
capabilities provided over the circuit switched networks of 
incumbent LECs.  Staff Initial Brief, at 56-57 citing TRO, 
¶288  

Consequently, in light of the FCC’s rules and guidance provided in the TRO, the 
Staff recommends that the Commission adopt its proposal as being the most consistent 
with FCC requirements. 

d) Commission Analysis and Conclusions 

The Commission rejects SBC’s proposed additional language.  The Commission 
directs SBC and MCI to incorporate Staff’s proposed additional language in the ICA, as 
it embodies the requirements of the TRO:   

SBC Illinois is not required to provide MCI with unbundled access to any 
transmission path over a fiber transmission facility between the central 
office and the customer’s premises (including fiber feeder plant) that is 
used to transmit packetized information. Nor is SBC Illinois required to 
provide unbundled access to any electronics or other equipment used to 
transmit packetized information over hybrid loops.  

FCC Rule 51.319(a)(2)(ii) sets forth the requirements for access to hybrid 
copper/fiber loops:   

Broadband services. When a requesting telecommunications carrier seeks 
access to a hybrid loop for the provision of broadband services, an 
incumbent LEC shall provide the requesting telecommunications carrier 
with nondiscriminatory access to the time division multiplexing features, 
functions, and capabilities of that hybrid loop, including DS1 or DS3 
capacity (where impairment has been found to exist), on an unbundled 
basis to establish a complete transmission path between the incumbent 
LEC’s central office and an end user’s customer premises. This access 
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shall include access to all features, functions, and capabilities of the hybrid 
loop that are not used to transmit packetized information.  C.F.R. 
§51.319(a)(2)(ii) 

As Staff notes, the TRO clarifies the meaning of this rule:    

The rules we adopt herein do not require incumbent LECs to unbundle 
any transmission path over a fiber transmission facility between the central 
office and the customer’s premises (including fiber feeder plant) that is 
used to transmit packetized information.  Moreover, the rules we adopt 
herein do not require incumbent LECs to provide unbundled access to any 
electronics or other equipment used to transmit packetized information 
over hybrid loops, such as the xDSL-capable line cards installed in DLC 
systems or equipment used to provide passive optical networking (PON) 
capabilities to the mass market.  TRO, ¶288. 

The FCC provides further clarification regarding CLEC right of access to non-packetized 
features and functionalities of hybrid loops in the following passage:    

[this decision] does not eliminate the existing rights 
competitive LECs have to obtain unbundled access to hybrid 
loops capable of providing DS1 and DS3 service to 
customers.  These TDM-based services – which are 
generally provided to enterprise customers rather than 
mass-market customers – are nonpacketized, high-capacity 
capabilities provided over the circuit switched networks of 
incumbent LECs.  TRO, ¶288  

Consequently, in light of the aforementioned FCC rules explanatory paragraphs, 
the Commission adopts the Staff’s recommendation as being the most consistent with 
FCC requirements.  

27. UNE 32  

Should the definition of “spare home run copper” include loops that are not 
terminated? 

a) MCI’s Position 

The definition of spare home run copper should include loops that are not 
terminated.  Otherwise, SBC will have incentive to bring copper to the central office but 
leave it un-terminated.   

To address this concern, MCI proposes adding the following clarifying language 
at Section 9.3.2.2, as follows: 
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9.3.2.2 Provide nondiscriminatory access to a spare homerun 
Lawful UNE Copper Loop (whether terminated or not) 
serving that customer on an unbundled basis. 

SBC opposes MCI’s proposed language but without MCI’s proposed 
modification, Section 9.3.2.2 could be read to require SBC to provide nondiscriminatory 
access to spare copper loops only where copper loops are serving a specific customer 
(e.g., “serving that customer”).  This language is of concern because SBC is likely to 
take the position that spare facilities not terminated to the customer’s premises are not 
“serving that customer” and hence, MCI would not be allowed access to those un-
terminated, spare facilities on an unbundled basis.  Because SBC does, in the normal 
course of its business, terminate un-terminated spare facilities to individual customer 
premises when it requires the use of those facilities to provide requested retail services, 
refusal to do the same for a CLEC on an unbundled basis is in conflict with the FCC’s 
requirements that SBC undertake routine network modifications in a nondiscriminatory 
fashion.  Put another way, MCI’s proposed language will ensure that SBC is required to 
undertake that same routine network modification (i.e., terminating existing cables to a 
customer premises) on behalf of a CLEC requesting an unbundled loop.  MCI’s 
proposed language precludes SBC from interpreting Section 9.3.2.2 in an improperly 
discriminatory manner, as well as makes that provision more clear and consistent with 
the FCC’s requirements.  MCI therefore respectfully requests that the Commission 
adopt MCI’s proposed language in Section 9.3.2.2. 

b) SBC’s Position 

MCI’s proposed Section 9.3.2.2 would require SBC to provide MCI with access to 
spare home run UNE copper loops even when such loops are not “terminated.”  MCI’s 
proposal makes no sense because, by definition, a loop is defined as a “transmission 
facility between a distribution frame (or its equivalent) in an incumbent LEC central 
office and the loop demarcation point at an end user customer premises.”  47 C.F.R. § 
51.319(a); SBC Ex. 17.0 (Weydeck) at 3.  Accordingly, if a copper loop does not 
terminate on the distribution frame in SBC’s central office and extend to the loop 
demarcation point at the end user customer’s premises, it is not, by definition, a “copper 
loop.”  MCI asserts that SBC should have an obligation to terminate existing cables to a 
customer premises as a “routine network modification.”  MCI Ex. 8.0 (Starkey) at 86.  
Terminating cables at a customer premises, however, would generally require SBC to 
install a new terminal and/or place new cable.  SBC Ex. 17.0 (Weydeck) at 4.  Each of 
these activities was excluded by the FCC from the list of activities considered to be 
“routine network modifications.”  TRO at  636 (stating that incumbent LECs are not 
“required to trench or place new cables for a requesting carrier”);  637 (stating that 
routine network modifications do not include “installing altogether new terminals”).  
Accordingly, MCI’s proposal must be rejected.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 



04-0469 

 297

d) Commission Analysis and Conclusions 

As proposed by MCI, the definition of spare home run copper should include 
loops that are not terminated, for clarity’s sake.  Thus, we direct the parties to add the 
following clarifying language at Section 9.3.2.2: 

9.3.2.2 Provide nondiscriminatory access to a spare homerun UNE 
Copper Loop (whether terminated or not) serving that 
customer on an unbundled basis. 

Without MCI’s proposed modification, Section 9.3.2.2 could be read to require 
SBC to provide nondiscriminatory access to spare copper loops only where copper 
loops are serving a specific customer (e.g., “serving that customer”).  SBC terminates 
un-terminated spare facilities to individual customer premises when it requires the use 
of those facilities to provide requested retail services. FCC rules require SBC to perform 
routine network modifications in a nondiscriminatory manner. Failing to provide a CLEC 
with such access to spare facilities would conflict with the FCC’s requirements.  

28. SBC UNE 1  

Should SBC ILLINOIS be required to provide DS1, DS3, or higher capacity 
Loops as an unbundled, TELRIC -priced offering?  

a) MCI’s Position 

MCI filed a general objection to the inclusion of this issue in this arbitration. MCI 
did not present a position statement for this issue. 

b) SBC’s Position 

  In the TRO, the FCC recognized that there has been substantial competitive 
deployment of high-capacity transport and loop facilities – a result presaged by USTA I, 
which recognized that fiber transport “is significantly deployed on a competitive basis.”  
290 F.3d at 422.  With respect to high-capacity loops, the FCC recognized that 
“competitive LECs have deployed fiber that enables them to reach customers entirely 
over their own loop facilities” and “competitors have built fiber loops to buildings that 
carry a significant portion of the traffic in certain [Metropolitan Statistical Areas].”  TRO  
298.  The FCC held that there was no impairment, and thus no unbundling, for loops at 
capacities of “OCn” or above.  Id.  316.  MCI did not seek unbundled access to OCn 
loops in its Petition or its proposed contract language.  MCI’s proposed Section 9.1.1 
defines loops as DS1, DS3 and dark fiber and thereby exc ludes OCn loops.   

For DS1 and DS3 capacity levels (along with dark fiber, which is addressed 
under SBC UNE Issue 2), the FCC defined the “market” for assessing transport and 
loops to be a specific point-to-point transmission route:  either between incumbent LEC 
switches (for transport) or between a switch and a customer location (for loops).  While 
recognizing the extent of competitive deployment, the FCC decided that the record 
before it did not sufficiently reveal the locations of such deployment to identify specific 
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markets in which CLECs were or were not impaired.  Id.  314 (dark fiber loops), 321-22 
(DS3 loops), 327 (DS1 loops), 384 (dark fiber transport), 386-87 (DS3 transport), 392 
(DS1 transport).  Thus, the FCC made a provisional finding of impairment nationwide, 
and attempted to enlist the states in applying the impairment analysis at a more 
granular level.  Id.  202 (loops), 359 (transport).   

On appeal, the D.C. Circuit held that the FCC’s approach for high-capacity loops 
and transport was unlawful.  First, the D.C. Circuit held that “the Commission may not 
delegate its § 251(d) authority to state commissions.”  USTA II, 359 F.3d at 574.  
Moreover, the court vacated the FCC’s provisional finding of impairment, holding that 
“as with mass market switching, the Order itself suggests that the Commission doubts a 
national impairment finding is justified on this record.”  Id.  Further, the court rejected the 
FCC’s market definition, explaining that the FCC’s attempt to define the market as a 
specific point-to-point transmission route improperly “ignore[d] facilities deployment 
along similar routes.”  Id. at 575.  Accordingly, the D.C. Circuit vacated the FCC’s 
unbundling rules for these network elements.   

As we explain in Section I, USTA II means there is no impairment finding to 
support unbundling of DS1 or DS3 loops, and the ICA should not include any language 
for those network elements (or for combinations, such as EELs, that include those 
network elements), the Interim Order compels the same result.  Accordingly, there 
should be no language in Sections 9.5 and 9.6 of the UNE Appendix, or in Section 22 
(Enhanced Extended Loops).  Further, the associated prices in MCI’s proposed Price 
List should be stricken:  Lines 31-33 (4-Wire Digital (DS-1) Loops), Lines 34-36 (DS3 
Loops), Lines 146-148 (DS1 Loop Administrative NRCs), Lines 149-153 (DS1 Loop 
Provisioning NRCs), Lines 154-156 (DS3 Loop Administrative NRCs), Lines 157-161 
(DS3 Loop Provisioning NRCs), Lines 235-237, 248-250, 261-263, 274-276, 287-289, 
and 300-302 (4 Wire DSL (DS1) Subloops), Lines 320-325 (DS1 and DS3 Stand-Alone 
NIDs), Line 333 (4-Wire Digital (DS1) Subloop  NRCs), Line 334 (DS3 Subloop NRC), 
and Lines 344-345 (DS1 and DS3 Cross Connects).  SBC Ex. 14.0 (Silver) at 46-47. 

As we demonstrated in Section I, the Commission should reject MCI’s attempt to 
evade the result compelled by federal law governing SBC’s unbundling duties under 
Section 251 by resorting to purported state law requirements (Section I, UNE Question 
4) and purported Section 271 obligations (Section I, UNE Question 5), and the Interim 
Requirements rider that SBC has offered MCI is more than adequate to secure any 
rights that MCI may claim under the FCC’s Interim Order (Section I, UNE Question 2). 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

This issue is subject to the Status Quo Order, as discussed above in Section IV. 
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29. UNE 34  

What terms and conditions shall apply for routine modifications of local loops? 

a) MCI’s Position 

The terms and conditions delineated in MCI’s proposed contract language should 
apply for routine modifications of local loops.  MCI has proposed contract language for 
Section 9.7.2 that precisely tracks the FCC’s language pertaining to routine 
modifications, while SBC has proposed language in Sections 9.7.1, 9.7.2 and 9.7.3 that 
goes far beyond what is required and permissible under the FCC’s regulations. 

MCI’s proposed language is taken virtually verbatim from the FCC’s rules (see 47 
C.F.R. § 51.319(a)(8)(ii)).  In addition, consistent with paragraphs 636 and 637 of the 
TRO, MCI’s proposed Section 9.7.2 goes on to exclude the following activities from the 
definition of routine network modifications: constructing new loops, installing new cable, 
securing permits or rights-of-way, constructing new manholes or conduits, and installing 
new terminals. 

In contrast to MCI’s proposed language, SBC’s proposed language goes beyond 
the requirements set forth by the FCC in the TRO in several respects.  First, according 
to SBC’s proposed language, a routine network modification is “an activity that SBC 
ILLINOIS regularly undertakes for its own end user customers where there are no 
additional charges or minimum term commitments.”  SBC’s mention of additional 
charges and term commitments has no basis in the TRO and could have the effect of 
inappropriately limiting the instances in which SBC would perform work for MCI as a 
routine network modification.  MCI has no control over whether SBC levies additional 
charges on its end user customers for work performed or whether it offers term 
commitments to its end user customers.  Accordingly, including these limiting factors in 
the description of routine network modifications is inappropriate, especially when there 
is no basis for such limitations in the FCC’s rules.   

In addition, SBC attempts to further limit the instances in which it will perform 
routine network modifications for MCI by adding further limitations that have no basis in 
the FCC’s rules.  For instance, SBC’s proposed language would exclude the following 
activities from the definition of a routine network modification even though the FCC did 
not speak to these limitations: 1) splicing cable at any location other than an existing 
splice point or at any location where a splice enclosure is not already present, 2) 
securing building access arrangements, 3) constructing/placing handholds, 4) 
constructing/placing ducts, 5) constructing/placing poles, 6) providing new space or 
power for requesting carriers, and 7) removing or reconfiguring packetized transmission 
facility.  The first limitation listed above, i.e., splicing cable, is especially egregious 
considering that splicing cable is an activity that the FCC explicitly recognized as a 
routine network modification (47 C.F.R. §51.319(a)(8)(ii)). 

Furthermore, SBC’s entire proposed section 9.7.2.2 also includes restrictions 
related to packet-based facilities and the retirement of copper that have no basis in the 
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FCC’s routine network modifications rulings and has no place in the contract language 
pertaining to routine network modifications.  It is simply unnecessary to address these 
issues within the context of routine network modifications. 

MCI also objects to SBC’s proposed language in 9.7.3.  SBC’s proposed 
language in Section 9.7.3 would allow SBC to assess non-recurring charges on MCI for 
performing routine network modifications, when these activities are already included in 
the recurring charges that MCI pays to SBC for a loop.  The FCC recognized in the TRO 
(paragraph 640) that: 

the costs associated with these modifications often are reflected in the 
recurring rates that competitive LECs pay for loops. Specifically, 
equipment costs associated with modifications may be reflected in the 
carrier’s investment in the network element, and labor costs associated 
with modifications may be recovered as part of the expense associated 
with that investment (e.g., through application of annual charge factors 
(ACFs)). The Commission’s rules make clear that there may not be any 
double recovery of these costs (i.e., if costs are recovered through 
recurring charges, the incumbent LEC may not also recover these costs 
through a NRC). 

SBC has simply not shown that the activities for which it attempts to levy 
additional charges are not already recovered in the recurring loop rates and should 
therefore not be allowed to double-recover its costs through non-recurring charges. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
adopt MCI’s proposed language to Section 9.7.2 of the UNE Appendix and reject SBC’s 
proposed language to Sections 9.7.1, 9.7.2 and 9.7.3. 

b) SBC’s Position 

In Sections 9.7.1 through 9.7.3, SBC has proposed language implementing the 
rules for routine network modifications of local loops adopted by the TRO.  MCI objects 
to SBC’s language, but has not identified any valid basis for its objections.  For 
example, SBC’s proposed Section 9.7.1 states that SBC is required to make routine 
network modifications to unbundled local loop facilities used by MCI only where the 
requested loop facility has already been constructed.  The language for Section 9.7.1 is 
taken verbatim from the FCC’s rules.  47 C.F.R. § 51.319(a)(8)(i); see also TRO  632; 
SBC Ex. 15.0 (Smith) at 24-25.  MCI did not even address Section 9.7.1 in its testimony, 
much less provide a cogent explanation for its objection of that section.   

Similarly, the language proposed by SBC for Section 9.7.2 is intended to clarify 
the obligations for routine network modifications set forth in FCC Rule 319(a)(8)(ii).  
Specifically, that language provides that routine network modifications do not include 
the construction of new facilities, such as trenching, placing new aerial or buried cable, 
constructing new manholes, conduits or terminals, or obtaining new rights or way for a 
requesting carrier.  Each of these exclusions is taken directly from the FCC’s description 
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of routine network modifications.  TRO  636-37.  In addition, Section 9.7.2 clarifies that 
SBC is not obligated to provide MCI the optronics to light dark fiber.  Again, this 
language is consistent with the TRO which makes clear that dark fiber is to be activated 
by competing carriers using self-provided optronic equipment.  TRO  311, 313, 329, 
381.   

MCI also objects to language proposed by SBC for Sections 9.7 and 9.7.2.2 
which includes restrictions related to packet based facilities.  This language, however, is 
consistent with the FCC’s rulings that (i) ILECs are not required to unbundled any 
transmission path over a fiber transmission facility between the central office and the 
customer’s premises (including fiber feeder plant) that is used to transmit packetized 
information (TRO  288), and (ii) competitive LECs are not entitled to unbundled access 
to the packet based networks of incumbent LECs.  Id.  290.   

MCI also objected to SBC’s proposed Section 9.7.2, which states that a routine 
network modification is “an activity that SBC Illinois regularly undertakes for its own end 
user customers where there are no additional charges or minimum term commitments.”  
MCI Ex. 8.0 (Starkey) at 88.  Mr. Starkey incorrectly asserted that “SBC’s mention of 
additional charges and term commitments has no basis in the TRO.”  Id.  In fact, 
paragraphs 645 through 648 of the TRO explain that ILECs can and do construct new 
transmission facilities for retail customers, subject to term agreements or upon payment 
of special construction charges, without taking on the obligation to perform similar 
construction activities for CLECs.  The TRO makes clear that these arrangements are 
appropriate ( 645-46), and defines the manner in which CLECs can obtain unbundled 
access to such facilities – but only after they have been built for a retail customer and 
subject to any special construction charges or term provisions that ILECs impose on 
their retail customers ( 647-48).  SBC Ex. 15.0 (Smith) at 26.   

Finally, MCI objects to SBC’s proposed language in Section 9.7.3 which would 
allow SBC to recover the costs associated with routine network modifications.  MCI’s 
objection is without merit for the reasons discussed above in connection with Pricing 
Issue 19.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission finds MCI’s proposed contract language should apply for 
routine modifications of local loops.  MCI’s proposed Section 9.7.2 follows the FCC’s 
language pertaining to routine modifications. SBC’s has proposed language in Sections 
9.7.1, 9.7.2 and 9.7.3 extends beyond what is required and permissible under the FCC’s 
regulations. 

MCI takes its proposed language almost verbatim from the FCC’s rules (see 47 
C.F.R. § 51.319(a)(8)(ii)). Further, MCI’s proposed Section 9.7.2 excludes certain 
activities, consistent with paragraphs 636 and 637 of the TRO.  
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 SBC’s proposed language states that a routine network modification is “an 
activity that SBC ILLINOIS regularly undertakes for its own end user customers where 
there are no additional charges or minimum term commitments.” The TRO does not 
contemplate “additional charges” and “term commitments” as caveats for routine 
maintenance. Moreover, SBC’s proposed language could inappropriately limit the 
instances in which SBC would perform work for MCI as a routine network modification.  
Accordingly, including these limiting factors in the description of routine network 
modifications is inappropriate. 

  As MCI mentioned, SBC’s proposed language would exclude certain activities 
from the definition of a routine network modification,   such as splicing cable at any 
location other than an existing splice point or at any location where a splice enclosure is 
not already present, securing building access arrangements, constructing/placing 
handholds, constructing/placing ducts, constructing/placing poles, providing new space 
or power for requesting carriers, and removing or reconfiguring packetized transmission 
facility. The FCC has yet to determine these activities to be exceptions to routine 
maintenance. In fact, the FCC explicitly recognized splicing cable as a routine network 
modification (47 C.F.R. §51.319(a)(8)(ii)). 

SBC’s proposed section 9.7.2.2 inappropriately includes restrictions related to 
packet-based facilities and the retirement of copper, which have no basis in the FCC’s 
routine network modifications rulings.  Additionally, SBC’s proposed Section 9.7.3 would 
allow SBC to assess non-recurring charges on MCI for performing routine network 
modifications, when these activities are already included in the recurring charges that 
MCI pays to SBC for a loop.  SBC has not shown that the activities for which it attempts 
to levy additional charges are not already recovered in the recurring loop rates.  Unless 
SBC has demonstrated otherwise, the Commission has no way of knowing whether 
SBC is double recovering.  To remain consistent with our XO Arbitration Order, SBC will 
be required to expressly certify that no cost recovered by such charge is recovered by 
any other rate or charge.  04-0371 Order at 12.   

For these reasons, we adopt MCI’s proposed language to Section 9.7.2 of the 
UNE Appendix and reject SBC’s proposed language to Sections 9.7.1, 9.7.2 and 9.7.3. 

30. UNE 35  

What terms should apply for access to loops served over Integrated Digital Loop 
Carrier (IDLC)?  

a) MCI’s Position 

The terms delineated in MCI’s proposed language at Section 9.8.1 of the UNE 
Appendix should apply for access to loops served over IDLC.  SBC’s proposed 
language would require SBC, “where available,” to move a customer from an IDLC to a 
Universal Digital Loop Carrier (“UDLC”) or copper facility, so that the customer could be 
reached with an unbundled loop at the CLEC’s request (without the need to unbundle 
the IDLC system).  MCI does not disagree with this particular language.  MCI does 
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disagree, however, with SBC’s proposal regarding situations where moving the 
customer to UDLC or copper is not an “available” option.  In those situations SBC 
proposes that it simply notify MCI within 2 business days that there are no “available 
facilities.”  MCI would then have the option of canceling the order or paying unspecified 
fees associated with providing other arrangements to reach the customer (in some 
fashion presumably chosen by SBC).  SBC’s rather nebulous proposal is not 
satisfactory and hence, MCI has proposed language (at Section 9.8.1 of the UNE 
Appendix) detailing the technical options that SBC should explore in providing access to 
IDLC facilities if neither copper nor UDLC is available. 

MCI’s proposed language in Section 9.8.1 is drawn almost verbatim from the 
FCC’s Triennial Review Order.  In paragraph 297 of its recent Triennial Review Order, 
the FCC addressed this exact issue and specified ILECs’ obligations where neither 
copper nor UDLC is an available option.  MCI’s proposed language, which would 
require that SBC, where neither UDLC nor copper facilities are available, to provide 
access using one of six non-exclusive methods.  This language is consistent with 
paragraph 297 of the FCC’s order referenced above.  After placing an affirmative 
obligation on SBC to unbundle its IDLC facilities in paragraph 297 – even where neither 
spare copper nor UDLC facilities are available – the FCC went on, in footnote 855, to 
describe how ILECs could effectuate alternatives to copper and UDLC.  The options 
described by the FCC in footnote 855 are the same options proposed by MCI at 
Sections 9.8.1.1 through 9.8.1.6 of the UNE Appendix.  MCI has agreed to SBC’s 
proposed language that would require MCI to pay SBC for expenses related to 
implementing the options it describes in MCI’s proposed language. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
adopt MCI’s proposed language at Sections 9.8.1 through 9.8.1.6 of the UNE Appendix. 

b) SBC’s Position 

Integrated digital loop carrier (“IDLC”) is a type of digital loop carrier (“DLC”) 
technology that directly terminates the single signal into the SBC switch, without going 
through the main distribution frame.  Unlike universal DLC (“UDLC”), IDLC technology 
does not require central office terminal equipment to demultiplex high capacity signals 
to DSO or voice grade levels.  As a result, however, it is not possible to unbundle loops 
served over an IDLC.  Consistent with the requirements of the TRO, therefore, (at  297) 
SBC’s proposed Section 9.12 provides that where MCI requests a UNE loop served by 
an IDLC, SBC will, where available, move the requested loop to either a spare copper 
facility or to a UDLC loop at no additional charge to MCI.  If no such facilities are 
available, SBC will notify MCI of the lack of the available facilities.  As Mr. Weydeck 
testified, SBC’s engineering guidelines have been modified to ensure that UDLC or 
copper cabling is available on a going-forward basis in locations where IDLC is also 
being utilized to provide service.  Currently, areas served by IDLC only technology 
represent only 2,528 lines of the 6.9 million SBC access lines.  SBC Ex. 17.0 (Weydeck) 
at 6.  Accordingly, the situations in which spare unbundled loop are not available to fulfill 
a request by MCI for a transmission path is likely to be rare.   
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MCI, however, proposes language for Section 9.8.1 pursuant to which it would 
have the unilateral right to dictate a method of access to IDLC delivered loops, 
including, not limited to, six methods described in subsection 9.8.1.1 through 9.8.1.6.  
MCI’s proposal is not supported by the TRO and would improperly usurp SBC’s ability 
to manage and deploy its network in a most efficient and reliable manner.  Contrary to 
MCI’s claim (Ex. 8.0 (Starkey) at 93), the TRO does not give requesting CLECs the right 
to unilaterally specify methods of access to IDLC loops.  Rather, the TRO permits ILECs 
to provide such access through a spare copper facility or through the availability of 
UDLC systems.  Where such options are not available, the TRO requires only that 
ILECs “present requesting carriers a technically feasible method of unbundled access.”  
TRO   297.  Accordingly, the FCC leaves the choice of how a loop is unbundled in the 
IDLC-only architecture entirely to the ILEC’s discretion, and MCI should not be entitled 
to dictate the terms and conditions of this unbundling.  SBC Ex. 17.0 (Weydeck) at 8.   

SBC’s interpretation of the TRO is confirmed by the decision of the FCC’s 
Wireline Competition Bureau (the “WCB”) in the Verizon Virginia/Cavalier Arbitration.   
In that case, the Bureau considered contract language proposed by Cavalier, similar to 
the language proposed by MCI in this case, specifying certain methods by which 
Verizon would be required to unbundled IDLC loops.  The methods proposed by 
Cavalier were the same as those proposed by MCI in Section 9.8.1.  In rejecting 
Cavalier’s proposed language, the Bureau made clear that “the Triennial Review Order 
does not require Verizon to use the particular methods proposed by Cavalier,” but, 
rather, “gives incumbent LECs the choice whether to unbundle integrated DLC loops 
when spare facilities are available, and the choice of technically feasible methods of 
integrated DLC loop unbundling.”  Id.  131, 133.  MCI’s proposal should be rejected.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission finds that MCI’s proposed language at Section 9.8.1 of the UNE 
Appendix should apply for access to loops served over IDLC.  SBC’s proposed 
language would require SBC, “where available,” to move a customer from an IDLC to a 
Universal Digital Loop Carrier (“UDLC”) or copper facility, so that the customer could be 
reached with an unbundled loop at the CLEC’s request (without the need to unbundle 
the IDLC system).  Where not “available”, SBC proposes that it would notify MCI within 
2 business days that there are no “available facilities.”  MCI would then have the option 
of canceling the order or paying unspecified fees associated with providing other 
arrangements to reach the customer (in some fashion presumably chosen by SBC).  
SBC’s proposal is rejected. 

MCI took its proposed Section 9.8.1 almost verbatim from the TRO.  In 
paragraph 297, the FCC addressed this exact issue and specified ILECs’ obligations 
where neither copper nor UDLC is an available option.  The Commission notes that 
nowhere in paragraph 297, is MCI entitled to specify which other technically feasible 
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method of access SBC must use.  Therefore, the Commission directs the parties to 
strike the language “(to be specified by MCIm)” from Section 9.8.1.  MCI’s proposed 
language would require SBC to provide access using one of six non-exclusive methods 
where neither UDLC nor copper facilities are available..  This language is consistent 
with paragraph 297 of the TRO.  The FCC also described, in footnote 855 of the TRO, 
how ILECs could effectuate alternatives to copper and UDLC.  MCI proposes these 
same options in  Sections 9.8.1.1 through 9.8.1.6 of the UNE Appendix.  MCI has 
agreed to SBC’s proposed language that would require MCI to pay SBC for expenses 
related to implementing the options it describes in MCI’s proposed language.  
Accordingly, the Commission adopts MCI’s proposed language at Sections 9.8.1 
through 9.8.1.6 of the UNE Appendix. 

31. UNE 36  

Should access to loops that require high voltage protective equipment be ordered 
through the BFR process? 

a) MCI’s Position 

The BFR is a process for requesting new, undefined UNEs and should not be 
used for what is essentially a service order process.  MCI therefore objects to SBC’s 
proposed language to the contrary and recommends that it be omitted from the 
Agreement. 

SBC’s language inappropriately attempts to expand the use of the BFR process 
to issues for which it was not designed.  The undisputed language of Section 1.1 of the  
BFR Appendix provides as follows: 

Unless another procedure or process is specifically prescribed elsewhere 
in this Agreement or by order of the Commission, this schedule shall 
govern the submission of requests by MCIm to SBC ILLINOIS for methods 
of interconnection, access to Lawful Unbundled Network Elements 
(including Combinations thereof), or customized services that are not 
otherwise addressed in this Agreement at the time of such request. 
(emphasis added)  

The process by which MCI requests access to unbundled loops clearly falls 
outside of scope of the BFR process described in Section 1.1 of the BFR Appendix, 
because loops are “otherwise addressed in this Agreement,” as Section 9 of the UNE 
Appendix.  It is disingenuous for SBC to suggest, as it does in its proposed Section 
9.10, that an unbundled loop – even one ordered in a high voltage area – would qualify 
as a new UNE or a customized service.  The BFR process should therefore not apply to 
unbundled loops. 

Moreover, the reason SBC uses to attempt to justify subjecting an unbundled 
loop to the BFR process (i.e., HVPE provisioning) should fall under routine network 
modifications, as described in Section 9.7 of the UNE Appendix. 
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Consistent with the undisputed language in Section 9.7.2 of the UNE Appendix,  
ensuring the safety and integrity of the network, the Parties’ employees and/or 
representatives, and end-user customers (i.e., SBC’s stated purpose of provisioning 
HVPE) are activities that SBC must regularly undertake when provisioning services to 
its own end use customers.  In addition, while provisioning HVPE is not explicitly listed 
under routine network modifications, the language in Section 9.7 makes clear this list 
was not intended to be exhaustive, and the provisioning of HVPE is consistent with the 
listed activities.  Moreover, the UNE loops SBC attempts to subject to the BFR process 
have already been constructed and would not involve constructing new loops or 
installing new cable.  In these ways, provisioning loops that require HVPE is consistent 
with the description of a routine network modification and should be treated accordingly. 

In addition, the BFR process, in and of itself, presents significant problems to 
MCI.  As described in more detail under UNE Issue 51, the BFR process raises barriers 
for MCI by increasing delay, complexity and uncertainty.  For instance, if SBC’s 
proposed 9.10 were accepted, MCI would be forced to wait several months to serve 
customers with UNE loops in high voltage areas.  This would not provide MCI with a 
reasonable opportunity to compete for these customers due to the lengthy delay.  In 
addition, SBC’s proposed language would hold MCI responsible for undefined HVPE 
costs that MCI has no way of knowing the magnitude of until SBC provides a BFR quote 
– five months after MCI’s request for the UNE loop is made (see, Section 3.4.1.2 of the 
BFR Appendix). 

In sum, MCI respectfully requests that the Commission reject SBC’s proposed 
Section 9.10 of the UNE Appendix because the BFR process, by definition, does not 
apply to UNE loops because UNE loops are not new UNEs or customized services.  In 
contrast, the process for making available UNE loops to MCI is already clearly defined 
in the contract, and thus falls outside the confines of the BFR process.  Furthermore, 
the activity of provisioning HVPE is consistent with routine network modifications and 
should be treated accordingly. 

b) SBC’s Position 

SBC’s proposed Section 9.10 requires that any request for a loop to a high 
voltage area must be made through the BFR process and that MCI pay for high voltage 
protective equipment (“HVPE”) provisioned by SBC in connection with that loop.  The 
undisputed evidence shows that SBC must make special preparations when placing a 
loop in a high voltage area, including adding HVPE to ensure the safety and integrity of 
the network and the customers and employees of both SBC and MCI.  SBC Ex. 14.0 
(Silver) at 14; SBC Ex. 17.0 (Weydeck) at 8.  Every situation presents unique issues 
and the BFR process allows SBC to identify and address those issues.  Id.   

MCI opposes Section 9.10, arguing that the provisioning of unbundled loops in a 
high voltage environment is a “routine network modification.”  MCI Ex. 8.0 (Starkey) at 
95-96.  The provision of loops to a high voltage area, however, demands “far more 
planning, engineering, and technical resources than the routine modifications” described 
in the TRO.  TRO  636.  Specifically, as Mr. Weydeck explained, such provisioning 
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requires site visits by both electrical protection and outside plant engineers to determine 
the 300-volt peak point and to evaluate the steps that will be needed to complete the 
undertaking.  Based on this evaluation, SBC construction personnel must in turn order 
specialized dielectric cable (19 or 22 gauge) and high voltage protection equipment.  
Because the specialized dielectric cable must be free of any intermediate splices, the 
loop must be placed from the demarcation point in the high voltage environment to a 
splice point on an existing cable that meets the 300 volt peak point standard.  SBC Ex. 
17.0 (Weydeck) at 10.  Placing cable in this manner to avoid intermediate splicing 
creates the need to secure permits or rights of way and place conduit, activities which 
the TRO expressly recognizes as falling outside the definition of a routine network 
modification.  TRO  637.   

MCI also argues that the BFR process should not apply to requests for 
unbundled loops to a high voltage area, because such loops do not “qualify as a new 
UNE or customized service.”  MCI Ex. 8.0 (Starkey) at 95.  MCI is incorrect.  The costs 
of HVPE, such as a positron, are not included in the recurring unbundled loop costs that 
were determined in Docket No. 02-0864.  Accordingly, the inclusion of HVPE does 
create a customized version of an unbundled loop.  SBC Ex. 5.0 (Currie) at 6-7.  The 
Commission should, therefore, approve SBC’s proposed language for Section 9.10 
which would require MCI, as the cost causer, to reimburse SBC for the costs associated 
with the provisioning of HVPE in connection with a loop ordered to a high voltage area.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC’s proposed Section 9.10 requires that any request for a loop to a high 
voltage area must be made through the BFR process and that MCI pay for high voltage 
protective equipment (“HVPE”) provisioned by SBC in connection with that loop.  SBC 
must make special preparations when placing a loop in a high voltage area, including 
adding HVPE to ensure the safety and integrity of the network, the customers and 
employees of both SBC and MCI.  Since every situation presents unique issues, the 
BFR process would allow SBC to identify and address those issues.  

MCI argues that the provisioning of unbundled loops in a high voltage 
environment is a routine network modification. As the FCC determined in the TRO, the 
provision of loops to a high voltage area demands “far more planning, engineering, and 
technical resources than the routine modifications.”  TRO ¶ 636.  As SBC’s Mr. 
Weydeck explained, HVPE provisioning requires site visits by both electrical protection 
and outside plant engineers to determine the 300-volt peak point and to evaluate the 
necessary steps to complete the process.  SBC construction personnel must then order 
specialized dielectric cable and high voltage protection equipment.  Because the 
specialized dielectric cable must be free of any intermediate splices, the loop must be 
placed from the demarcation point in the high voltage environment to a splice point on 
an existing cable that meets the 300 volt peak point standard.  Placing cable to avoid 
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intermediate splicing creates the need to secure permits or rights of way and place 
conduit, activities which the TRO expressly recognizes as falling outside the definition of 
a routine network modification.  TRO ¶ 637.   

Moreover, the Commission finds that the costs of HVPE are not included in the 
recurring unbundled loop costs as determined in Docket No. 02-0864.  Accordingly, the 
inclusion of HVPE creates a customized version of an unbundled loop and therefore, 
custom costs. As such, SBC’s proposed language appropriately uses cost causation 
principles. For all of the aforementioned reasons, the Commission approves SBC’s 
proposed language for Section 9.10.  

32. UNE 38  

Should SBC ILLINOIS be required to provision UNE loops to cell sites or other 
locations that do not constitute an end user customer premise? 

a) MCI’s Position 

MCI objects to SBC Illinois’s proposed language in Section 9.12 that could allow 
SBC to deny providing UNE loops to MCI at all cellular sites.  SBC’s proposed language 
attempts to inappropriately limit MCI’s access to UNE loops and is inconsistent with 
other agreed-to language in the Parties’ Agreement. 

The Parties agree that SBC should be required to provision UNE loops to 
customers’ premises, as evidenced by the Parties’ proposed definitions of an UNE loop 
in Section 9.1.1 of the UNE Appendix.  While the Parties disagree on what definition of 
a UNE loop to include in the Agreement, both Parties agree that the definition should 
include the following language: “a transmission facility between a distribution frame (or 
its equivalent) in SBC Illinois’s Central Office and the loop demarcation point…at an end 
user customer premises….” (Emphasis added.) 

As the agreed-to portions of the definition of a UNE loop demonstrate, the Parties 
agree that SBC should be required to provide UNE loops to end users’ premises. 

Nevertheless, SBC has proposed language in Section 9.12 that would allow SBC 
to deny providing an UNE loop to MCI for serving a customer’s premises.  For instance, 
SBC’s proposed Section 9.12 states that SBC shall not be obligated to provision an 
UNE loop to cellular cites.  The problem with this language is that cellular sites do 
oftentimes constitute an end user customer premises.  Therefore, SBC’s attempt to 
restrict MCI’s access to UNE loops for serving cellular cites sweeps too broadly.  
Furthermore, the remainder of the language is unnecessary since the agreed-to 
portions of the definition of a loop make clear that UNE loops are used to serve end 
user customer premises. 

SBC’s proposed language sweeps too broadly specifically where it states that 
SBC “shall not be obligated to provision any of the UNE loops provided for herein to 
cellular cites.”   However, many cellular sites are found at locations that are 
unquestionably “end user premises” (often cellular companies will locate cell sites at 
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customers’ premises, such as atop of strip malls, office buildings, banks, hotels, etc.).  
Therefore, SBC could interpret its language in such a way that would allow SBC not to 
provision UNE loops to MCI to serve the customer wherein the cell site resides.  For 
instance, if a cell site was located atop of a shopping mall, SBC could interpret its 
proposed contract language so that it would not be obligated to provide MCI with UNE 
loops to serve any customer within that shopping mall.  This would severely affect MCI’s 
ability to compete and be wholly inappropriate since MCI has every right to obtain UNE 
loops to serve these customers.  However, if SBC was allowed to include its proposed 
Section 9.12 in the agreement, there is the distinct possibility that SBC would 
nevertheless attempt to restrict access to UNE loops in just this way. 

Indeed, SBC has an incentive to do so.  The local loop is unquestionably a 
bottleneck element in the local telecommunications network, and, if left unchecked, SBC 
could wield considerable monopoly power over unbundled loops.  Since SBC is 
competing with CLECs like MCI for local customers, while at the same time provisioning 
loops to its competitors to serve those customers, SBC has the incentive to restrict 
competitors’ access to local loops in order to achieve a competitive advantage.  Cellular 
sites that reside on customer’ premises are usually located at the premises of business 
customers – customers that provide more revenue opportunities at a lower cost, relative 
to residential customers.  Hence, SBC has added incentive to restrict competitors’ 
access to loops that terminate to customers’ premises where cell sites reside because it 
would severely restrict MCI’s ability to serve business customers. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
reject SBC’s proposed language for Section 9.12 of the UNE Appendix. 

b) SBC’s Position 

SBC’s proposed Section 9.12 states that SBC has no obligation to provision UNE 
loops to cellular mobile radio service (“CMRS”) cell sites or any other locations that do 
not constitute end user customer premises.  SBC’s proposal is supported by the FCC’s 
rules, which define a local loop UNE as a “transmission facility between a distribution 
frame (or its equivalent) in an incumbent LEC’s central office and the loop demarcation 
point at an end user customer premises.”  47 C.F.R. § 51.319(a) (emphasis added).  A 
CMRS, or wireless, carrier is an “end user” only “when such carrier uses a 
telecommunications service for administrative purposes.”  47 C.F.R. § 69.2.  A cell site 
is not used by wireless carriers for “administrative purposes.”  Rather, a cell site is an 
assembly of transmitters/receiver equipment operated by the wireless providers, 
through which radio links are established between the wireless system and the wireless 
unit of the wireless carrier’s customers, who are the true “end users” of 
telecommunications services.  Accordingly, a cell site is not an “end user premises.”  
SBC Ex. 15.0 (Smith) at 18-19.  SBC’s position on this issue is supported by a recent 
Texas PUC arbitration decision that held CMRS cell sites do not meet the “end user 
premise” definition, and, therefore, SBC Texas is not obligated to provision unbundled 
local loops to those cell sites.    
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MCI appears to agree that SBC has no obligation to provide UNE loops to 
locations that do not constitute “end user customer premises.”  MCI Ex. 8.0 (Starkey) at 
98.  MCI also does not contend that wireless carriers are “end users” of 
telecommunications services.  Nonetheless, MCI objects to Section 9.12 on the grounds 
that it might be interpreted to prevent MCI from using UNE loops to serve an end user 
customer at a location, such as a shopping mall, at which a cellular site also happens to 
be located.  MCI Ex. 8.0 (Starkey) at 100.  This argument is nonsense.  As MCI agrees, 
the term “cellular site refers to a transmitter or receiver device.”  Id. at 99.  Thus, the 
term “cellular site” does not refer to the building in, or on top of, which the “transmitter or 
receiver” happens to be located.  Accordingly, the statement in Section 9.12 that SBC 
will not provision Lawful UNE loops “to cellular sites” cannot possibly be construed to 
mean that SBC will not provide UNE loops to end users which happen to be located in 
the same shopping mall “atop” which the cell site is located (MCI Ex. 8.0 (Starkey) at 
100).   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission adopts SBC’s proposed Section 9.12, which states that SBC 
has no obligation to provision UNE loops to cellular mobile radio service (“CMRS”) cell 
sites or any other locations that do not constitute end user customer premises.  The 
FCC defines a local loop UNE as a “transmission facility between a distribution frame 
(or its equivalent) in an incumbent LEC’s central office and the loop demarcation point 
at an end user customer premises.”  47 C.F.R. § 51.319(a).  A CMRS, or wireless, 
carrier is an “end user” only “when such carrier uses a telecommunications service for 
administrative purposes.”  47 C.F.R. § 69.2.  As SBC notes, a cell site is an assembly of 
transmitters/receiver equipment operated by the wireless providers, through which radio 
links are established between the wireless system and the wireless unit of the wireless 
carrier’s customers, who are the true “end users” of telecommunications services.  
Accordingly, a cell site is not an “end user premises.”   

MCI and SBC appear to agree that SBC must provide UNE loops to end user 
customer premises.  MCI does not contend that wireless carriers are “end users” of 
telecommunications services.  Nonetheless, MCI objects to Section 9.12 on the grounds 
that it might be interpreted to prevent MCI from using UNE loops to serve an end user 
customer in the same as a cellular site.  The Commission rejects MCI’s argument as 
unfounded.  The term “cellular site” refers to a transmitter or receiver device, not to the 
building in, or on top of, which the “transmitter or receiver” happens to be located. 

33. UNE 40  

Should SBC ILLINOIS’s proposed definitions pertaining to Subloops be included 
in the Agreement? 
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a) MCI’s Position 

SBC’s proposed definitions pertaining to Subloops should not be included in the 
Agreement because they are unnecessary.  In Sections 10.2 and 10.3 of the 
Agreement, SBC proposes a multitude of detailed definitions related to the subloop 
UNE.  In a nutshell, these numerous subsections would narrowly define what a subloop 
is.  MCI opposes this language because all, or at least most, of SBC’s proposed limiting 
“definitions” are inappropriate given SBC’s obligation under federal law to allow access 
to its subloop facilities at any technically feasible point. 

In its rules, the FCC defines a subloop rather broadly as “…a portion of a copper 
loop, or hybrid loop.”  47 C.F.R. § 51.319 (b)(1).  This definition is limited only by the 
extent to which the subloop can be reached at a point of “technically feasible access.”  
Id.  MCI does not oppose SBC’s proposed language at Section 10 of the UNE Appendix 
that captures these definitional aspects of a subloop.  MCI does oppose, however, 
SBC’s attempt, through a great number of subsections, to substantially limit the 
flexibility in the FCC’s definition by narrowly defining each and every type of subloop 
that SBC apparently believes to comprise the entire universe of subloops.  In essence, 
by defining specific subloops that it is willing to provide, SBC’s language attempts to 
exclude any other subloop arrangement that is not included, or that may emerge at a 
later date.  SBC’s proposed approach is not consistent with the FCC’s definition and 
should be rejected. 

As an example of language that SBC includes in its subloop definitions that has 
no basis in the FCC’s rules, consider SBC’s proposed language in Section 10.2.2 
(which MCI opposes): 

10.2.2 “Dead Count” refers to those binding posts which have cable  
spliced to them but which cable is not currently terminated to any terminal 
to provide service. 

The Section 10.2.2 concept of “dead count” would, under SBC’s approach, be 
used to restrict the meaning of “subloop” throughout the rest of SBC’s subloop definition 
(and SBC’s definition goes on to include 15 definitional subsections).  But the FCC’s 
rules make no distinction between live, working pairs and/or those pairs that might be 
considered by SBC to be “dead count.”  In fact, given the discussion in this testimony 
regarding “routine network modifications,” it is highly possible that a facility considered 
by SBC to be “dead count” could be used as an accessible subloop for unbundling.  
Likewise, SBC’s definitional matrix goes on to define each segment of the loop network 
(e.g., terminal to SAI, SAI to NID, etc.), with the patent intention of restricting MCI’s 
access to subloops that do not fall squarely within one of these definitions – and that are 
not mandated as the universe of subloops under the FCC’s rules.  By including these 
multiple “refinements” within its definition, SBC systematically (and inappropriately) 
limits the facilities that could be considered for subloop unbundling. 

SBC’s approach of agreeing to a limited number of subloop “products” will likely 
be used by SBC to deny MCI access to other legitimate, but unlisted, subloops on a 
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timely basis.  By creating a narrow list of subloops that it is willing to provide, SBC’s 
proposal would, for all other subloop alternatives, as well as orders for other types of 
subloops, either preclude MCI from accessing those subloops, or, would require MCI to 
follow the time-consuming and costly BFR process to “create” new subloops. 

There is substantial undisputed language concerning subloops in Section 10 of 
the Agreement.  That undisputed language tracks the FCC’s definition of a subloop 
nearly verbatim, and is thus sufficient for purposes of defining SBC’s subloop 
obligations.  Accordingly, MCI respectfully requests that the Commission reject SBC’s 
subloop “refinements” in Sections 10.2 and 10.3 of the UNE Appendix. 

b) SBC’s Position 

SBC proposes to include definitions to describe the various subloops that SBC is 
required to make available on an unbundled basis under the FCC’s rules.  The 
definitions are necessary to add clarity to the ICA and avoid disagreements in the 
future.  SBC Ex. 15.0 (Smith) at 31-32.  MCI argues that SBC’s proposed language 
defines subloops “too narrowly.”  MCI Ex. 8.0 (Starkey) at 103, and asserts that the 
FCC defines a subloop “broadly” as “. . . a portion of a copper loop, or hybrid loop,” and 
that SBC has an “obligation under federal law to allow access to its subloop facilities at 
any technically feasible point.”  Id.  Mr. Starkey’s assertion is simply wrong.  In fact, the 
FCC’s rules strictly limit the definition of the copper subloop UNE to the “distribution 
portion of the copper loop that is technically feasible to access at terminals in the 
incumbent’s outside plant (i.e., outside its central offices) including inside wire,” and 
expressly “do not require incumbent LECs to provide unbundled access to their feeder 
loop plant as stand-alone UNEs.”  TRO  254 (emphasis added).  SBC’s subloop 
definitions limit SBC’s subloop unbundling obligations to the distribution plant and, 
therefore, are fully consistent with the FCC’s rules and should be approved. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission concurs with MCI’s proposed definitions pertaining to subloops 
in the ICA.  While the Commission understands SBC’s desire to avoid future 
disagreements regarding subloops, SBC’s proposed language is too restrictive.  The 
FCC’s definitions pertaining to subloops are, to a certain extent, broad in nature.  For 
instance, when defining points of technically feasible access, the FCC lists particular 
access points, but includes language specifically stating the technically feasible access 
points are by no means limited to those listed.  47 C.F.R. § 51.319(b)(1)(i).  SBC’s 
definition subsections, while technically accurate, would unfairly burden MCI by creating 
an exhaustive list that does not permit MCI use of other points of technically feasible 
access. 

MCI argues the definition of subloops “is limited only by the extent to which the 
subloop can be reached at a point of ‘technically feasible access.’”   Conversely, SBC 
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avers the FCC’s rules limit the definition of subloops to a point of technically feasible 
access at terminals in the LEC’s outside plant.  SBC is correct in that access is 
restricted to technically feasible points in its outside plant; however, an exhaustive list in 
Section 10.2 of access points in this instance is superfluous.  MCI and SBC both agree 
on language in Section 10.1 that encompasses the restriction of access to technically 
feasible points to those in the LEC’s outside plant.  The undisputed language in Section 
10.1, which mirrors the FCC’s definition, is sufficient for defining a subloop.  
Consequently, the Commission rejects SBC’s suggested language in Sections 10.2 and 
10.3 of the UNE Appendix. 

34. UNE 41  

At what specific points should SBC ILLINOIS be required to provide MCIm with 
access to subloops? 

a) MCI’s Position 

MCI has proposed language to Sections 10.5.1.3 and 10.5.1.5 of the UNE 
Appendix that would explicitly recognize that MCI can access a subloop at the main 
distribution frame (MDF) and the single point of interconnection (SPOI).  In addition, 
MCI has proposed language under Section 10.6 that would require SBC to provide the 
following four subloops: from the MDF to the Serving Area Interface or Feeder 
Distribution Interface (SAI/FDI), from the MDF to the terminal, from the Optical 
Concentration Device (OCD) to the terminal, and from the OCD to the SAI/FDI. 

Although SBC objects to this language, it is wholly appropriate.  As described 
above in UNE Issue 40, SBC’s obligation to provide MCI with subloops is limited only to 
the extent that the subloop is accessed at a point that is technically feasible (47 C.F.R. 
§ 51.319(b)(1) “A copper subloop is a portion of a copper loop, or hybrid loop, 
comprised entirely of copper wire or copper cable that acts as a transmission facility 
between any point of technically feasible access in an incumbent LEC’s outside plant, 
including inside wire owned or controlled by the incumbent LEC, and the end-user 
customer premises.”  It is technically feasible to access a subloop at the MDF, at the 
SPOI, and at the OCD, and, as such, MCI’s proposed language is consistent with the 
FCC’s rules. 

The MDF, OCD, and SPOI are all definable points in the network where MCI can 
access a subloop without SBC being required to “remove a splice case” or otherwise 
rearrange the network.  First, with respect to the MDF, SBC currently provides for a 
subloop element stretching from the main distribution frame in SBC’s central office, to 
its remote terminal.  Indeed, this subloop is what is commonly referred to as the “feeder” 
component of a loop. The main distribution frame which defines one end of this 
particular subloop, is not a “terminal in the incumbent’s outside plant,” yet SBC provides 
this subloop just the same. 

Second, the OCD is similar to a telecommunications switch (indeed, it is an ATM-
capable edge-node), and each circuit that relies upon the OCD is definable at the OCD 
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interface.  As such, MCI would be able to identify a subloop beginning at the OCD, and 
ultimately terminating somewhere in the outside plant (i.e., the remote terminal or 
serving area interface - “SAI”) wherein MCI could access the subloop.  It is important to 
note that the point wherein MCI would access this particular subloop, is the very 
location it would access the feeder subloop discussed above that SBC provides without 
complaint (i.e., the access point would indeed be a point in the network wherein 
“…technicians can access the wire or fiber within the cable without removing a splice 
case).  Accordingly, MCI’s request for subloops in this regard is fully consistent with the 
FCC’s subloop rules. 

Finally, with regard to the SPOI, SBC actually agrees to include the “SPOI to 
NID” subloop as an enumerated subloop under Section 10.6 of the UNE Appendix, 
thereby acknowledging that it is technically feasible to access a subloop at the SPOI.  
However, SBC is inconsistent in that it objects to the inclusion of MCI’s proposed 
Section 10.5.1.5 that would recognize the SPOI as a technically feasible point of access 
to subloops. 

At least one other Commission has already agreed with MCI’s interpretation of 
the rules regarding subloops.  In MPSC Case No. U-13758, SBC objected to MCI’s 
request to require SBC to provide access to subloops from the OCD (just as MCI 
requests in the instant docket).  SBC argued in the Michigan docket that requiring a 
subloop from the OCD is inappropriate because the OCD was not a point in the 
incumbent LEC’s outside plant.  MCI responded that SBC’s view of the FCC’s rules on 
subloops was too narrow, as described above.   The arbitration panel’s ruling on this 
issue states as follows: 

The Panel finds MClm has offered the better resolution to this issue and 
therefore recommends its adoption to the Commission. This decision is 
supported by the analysis presented in MClm’s PDAP. 

Decision of the Arbitration Panel, Michigan PSC Case No. U-13758, p. 28 

The Michigan PSC affirmed the decision of the arbitration panel in its August 18, 
2003 Order.  Michigan PSC Opinion and Order, Docket No. U-13758, August 18, 2003, 
pp. 18-19. 

In accord with all of the foregoing reasons, MCI respectfully requests that the 
Commission adopt MCI’s proposed Sections 10.5.1.3, 10.5.1.5 and 10.6.  This 
language is consistent with the FCC’s rules governing subloops and has been approved 
by at least one other state commission. 

b) SBC’s Position 

SBC will provide MCI with access to subloops at the FDI/SAI and the single point 
of interconnection (“SPOI”), as reflected in Section 10.6 of the UNE Appendix.  SBC Ex. 
17.0 (Weydeck) at 13.  MCI, however, proposes language that would require SBC to 
provide MCI with access to subloops at the main distribution frame (“MDF”) and would 
require SBC to provide the following subloop segments:  MDF to the Serving Area 
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Interface or Feeder Distribution Interface (“SAI/FDI”), from MDF to the terminal, from the 
Optical Carrier Device (“OCD”) to the terminal, and from the OCD to SAI/FDI.  MCI §§ 
10.5.1.3, 10.6.  The MDF and OCD are both located in the Central Office, and each of 
the subloop segments which start at the MDF or OCD are part of the feeder plant, a fact 
which MCI acknowledges.  SBC Ex. 15.0 (Smith) at 32; MCI Ex. 8.0 (Starkey) at 108-
09.  As discussed by SBC in connection with UNE Issue 40, however, the TRO makes 
clear that SBC has no obligation to provide MCI with unbundled access to the feeder 
loop plant.  TRO  254.  Moreover, the TRO and the FCC’s rules make clear that SBC is 
required to provide access to subloops only at technically feasible points within its 
“outside plant.”  47 C.F.R. § 51.319(b)(1)(i).  Accordingly, SBC has no obligation to 
provide MCI with access to subloop segments that begin at either the MDF or the OCD.  
SBC Ex. 15.0 (Smith) at 32; SBC Ex. 17.0 (Weydeck) at 12.  Furthermore, the OCD is 
the aggregation point for the broadband portion of hybrid loops that use packetized 
functionality.  SBC’s unbundling obligations do not extend to functions and capabilities 
of the hybrid loop that are used to transmit packetized information.  47 C.F.R. § 
51.319(a)(2)(ii).  SBC Ex. 17.0 (Weydeck) at 12.  For these reasons, the language 
proposed by MCI must be rejected.   

Mr. Starkey cites an arbitration decision issued by the Michigan Commission on 
August 18, 2003.  MCI Ex. 8.0 (Starkey) at 110.  As. Mr. Starkey should have been 
aware, however, that decision was rendered before the issuance of the TRO on August 
21, 2003.  Thus, the Michigan Commission expressly declined to account for the TRO, 
including the elimination of  ILEC obligations to unbundle feeder subloops.  Michigan 
Bell Telephone Company and MCImetro Access Transmission Services, LLC, Case No. 
U-13758, Opinion and Order at 17 (Mich. PUC, Aug 18, 2003).   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

While the Main Distribution Frame (“MDF”) and Optical Carrier Device (“OCD”) 
are both points of technically feasible access, they are located in SBC’s Central Office.  
As such, the MDF and OCD are not in SBC’s “outside plant”, and consequently, are not 
within the scope of technically feasible access points SBC must provide to MCI.  As 
discussed in UNE Issue 40, LEC’s must allow CLEC’s to access subloop segments at 
points of technical feasibility in the LEC’s “outside plant.”  Since the MDF and OCD are 
not in SBC’s “outside plant”, SBC has no obligation to provide MCI with access to 
subloop segments at the MDF or the OCD.   

Furthermore, SBC highlights the TRO, which declassifies the feeder loop plant 
and declares that LECs need not “provide unbundled access to their feeder loop plant 
as stand alone UNEs.”  Additionally, “each of the subloop segments which start at the 
MDF or OCD are part of the feeder plant.”  Since the TRO specifically excludes access 
to subloop segments in the feeder loop plant, this further supports SBC’s claim that it 
need not allow MCI access to subloop segments beginning at the MDF and OCD.  In 
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accordance with the TRO, the Commission finds that SBC has no obligation to provide 
MCI with unbundled access to the feeder loop plant.  Accordingly, the Commission 
rejects MCI’s proposed language in Sections 10.5 and 10.6. 

35. UNE 42  

Should MCIm be required to use the BFR process to request access to subloop 
segments not listed in section 10.6 of this UNE appendix? 

a) MCI’s Position 

MCI should not be required to use the BFR process to request access to subloop 
segments not listed in Section 10.6 of this UNE Appendix.  The undisputed language of 
Section 1.1 of the BFR Appendix provides as follows: 

Unless another procedure or process is specifically prescribed elsewhere 
in this Agreement or by order of the Commission, this schedule shall 
govern the submission of requests by MCIm to SBC ILLINOIS for methods 
of interconnection, access to Lawful Unbundled Network Elements 
(including Combinations thereof), or customized services that are not 
otherwise addressed in this Agreement at the time of such request. 
(emphasis added)  

The issue regarding the process by which MCI requests access to subloops 
clearly falls outside of scope of the BFR process described in Section 1.1 of the BFR 
Appendix, because subloops are “otherwise addressed in this Agreement,” as Section 
10.9 of the UNE Appendix describes the process by which subloops are provided.  That 
process, in which the parties enter into a Special Construction Arrangement (SCA), 
provides a mechanism for requesting interconnection to SBC subloops and establishing 
the costs for such interconnection.  In a nutshell, MCI initiates the process for 
establishing a subloop access arrangement by submitting an application for an SCA 
(Section 10.9.2 of the Appendix UNE).  Within 30 days after the receipt of an 
application, SBC will provide a written estimate of related costs (Section 10.9.3 of the 
Appendix UNE).  SBC will complete construction of the SCA within 90 days of MCI’s 
written approval and payment of 50% of the construction and provisioning costs 
(Section 10.9.9 of the Appendix UNE).  As these provisions make clear, access to 
subloops are specifically addressed within the Agreement and the BFR process is thus 
not necessary, per Section 1.1 of the BFR Appendix. 

The specific language that MCI disputes with regard to this issue appears in 
SBC’s proposed language within a footnote to the Chart at Section 10.6 of the UNE 
Appendix.  That proposed language would require MCI to submit a BFR for any subloop 
segment not specifically listed in the chart in Section 10.6.  There is no good reason to 
default to the BFR process when Section 10.9 already establishes a specific application 
process for requests for access to subloop elements, and when Section 1.1 of the BFR 
Appendix makes clear that the BFR process only applies to services “not otherwise 
addressed in this Agreement.”  Adopting SBC’s proposed language in Section 10.6 
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would only create additional and unnecessary cost, complexity, delay and uncertainty 
for MCI, particularly where other sections of the Agreement provide MCI with an 
expeditious means of ordering subloop segments and set forth the process for SBC to 
follow.  Put simply, SBC’s proposed reference to the BFR process in Section 10.6 is 
unnecessary and detracts from the subloop application process already agreed to by 
the parties in Section 10.9. 

The language in the footnote that would require MCI to submit a BFR for a 
subloop segment extending from its SPOI is similarly inappropriate.  As explained 
above, the Agreement already establishes a process by which MCI may request access 
to subloops and, as such, application of the BFR process to the SPOI/subloop scenario 
is inappropriate. 

The impropriety of such language has been recognized by numerous state 
commissions that have determined that the BFR process is not required for subloop 
unbundling.  See Testimony of Michael Starkey, lines 2823-31 in this Docket No. 04-
0469. 

For all of the above reasons, MCI respectfully requests that the Commission 
reject, in its entirety, SBC’s proposed footnote to the chart at Section 10.6 of the UNE 
Appendix. 

b) SBC’s Position 

Section 10.6, which contains a list of the lawful UNE subloop segments available 
to MCI, includes a footnote indicating that when MCI requests a subloop segment not 
identified in Section 10.6, MCI should use  BFR process to request that segment, 
unless, of course, the segment has been declassified, as the feeder portion was, in 
which case SBC is not required to provide unbundled access.  SBC Ex. 15.0 (Smith) at 
33.  As discussed in connection with UNE Issue 20, SBC’s BFR process is the time-
tested, Commission-approved way for SBC to respond to specialized requests from 
CLECs.  Accordingly, the BFR process is an appropriate process for meeting the needs 
and requirements for new, non-identified subloop segments.   

MCI contends a reference to the BFR process in Section 10.6 is unnecessary 
because the process by which subloops are provided is governed by Section 10.9 of the 
UNE Appendix.  MCI Ex. 8.0 (Starkey) at 112.  MCI is mistaken.  Section 10.9 describes 
the process (Subloop Access Arrangements) by which MCI obtains access to subloops 
that are specified in Section 10.6.  The BFR process, on the other hand, is a means for 
CLECs to request unbundled network elements, including lawful UNE subloops, that are 
not specifically identified in the ICA.  Thus, Section 10.9 does not eliminate the need to 
refer to the BFR process in Section 10.6.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 
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d) Commission Analysis and Conclusions 

The Commission rejects SBC’s proposed language in the footnote in Section 
10.6.  As discussed in UNE Issue 40, the FCC, to a certain extent, broadly defines the 
definition of a subloop.  The chart in Section 10.6 does not necessarily include all 
subloop segments that MCI may properly access.  In light of the FCC’s inclusive, rather 
than exclusive, definition of points of technically feasible access, the chart in Section 
10.6 should be viewed in the same manner. 

More significantly, the process by which MCI requests access to subloops falls 
outside the scope the BFR process described in Section 1.1 of the BFR Appendix 
because subloops are “otherwise addressed in this Agreement,” specifically in Section 
10.9 of the UNE Appendix.  Section 10.9 provides a mechanism for MCI to request 
interconnection to SBC subloops and establish costs for such connection via a Special 
Construction Arrangement (“SCA”) between the parties.  In a nutshell, MCI initiates the 
process for establishing a subloop access arrangement by submitting an application for 
an SCA.  Within 30 days after the receipt of an application, SBC will provide a written 
estimate of related costs (Section 10.99.3 of the UNE Appendix).  Then, SBC will 
complete construction of the SCA within 90 days of MCI’s written approval and payment 
of 50% of the construction and provisioning costs (Section 10.9.9 of the UNE Appendix).  
These provisions make clear that access to subloops is specifically addressed within 
the Agreement, and thus the BFR process is unnecessary. 

SBC contends MCI is “mistaken” its interpretation of Section 10.9 of the UNE 
Appendix.  According to SBC, Section 10.9 describes the process by which MCI obtains 
access to subloops that are specified in Section 10.6 of the UNE Appendix; and 
therefore, the BFR process is a means for MCI to request unbundled network elements, 
including permitted UNE subloops, that are not specifically identified in the ICA.  SBC 
maintains “the BFR process applies if the requested UNE is either new or undefined, 
and is not currently available under the UCA or an SBC Illinois generic appendix.”  (SBC 
Illinois Ex. 15.0 (Smith), at 33).   

Contrary to SBC’s contention, a subloop segment is sufficiently defined within the 
UNE Appendix.  Aside from a UNE being “undefined”, the BFR process applies when 
MCI requests a “new” UNE.  SBC wishes to extend the BFR process to all subloop 
segments, including “lawful UNE subloops,” not specifically addressed in Section 10.6; 
however, this is unnecessary.  Subloops, including the process by which MCI requests 
access to subloop segments, are adequately addressed in the ICA.  Moreover, adopting 
SBC’s proposed language in the footnote of Section 10.6 would only create additional 
and unnecessary cost, complexity, delay and uncertainty for MCI, particularly when 
uncontested language in Section 10.9 provides MCI with an expeditious means of 
requesting subloop segments.  Accordingly, the Commission rejects SBC’s proposed 
language in the footnote of Section 10.6 in its entirety. 
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36. UNE 44  

Should collocation or a Special Construction Arrangement be required to access 
subloops? 

a) MCI’s Position 

MCI objects to the language proposed by SBC in Sections 10.9.1, 10.9.2, and 
10.9.8, which would restrict MCI from combining subloops with other MCI elements 
without, prior to ordering subloop facilities, establishing collocation using the collocation 
process or establishing a Subloop Access Arrangement (SAA) using the Special 
Construction Arrangement (SCA).  MCI has proposed alternative language that would 
not require it to initiate a Special Construction Arrangement by submitting a Subloop 
Access Arrangement Application.  SBC opposes the use of the word “may” at 10.9.2, 
and insists that the appropriate language is “will”. 

MCI objects to SBC’s proposed language in Section 10.9.1 and related language 
in Sections 10.9.2 and 10.9.8 because it could be read to require MCI to either (a) 
establish a collocation arrangement or (b) establish a Subloop Access Arrangement 
utilizing the Special Construction Arrangement when accessing a subloop.  This 
requirement would add unnecessary expense and complexity that would prevent MCI 
from accessing these elements in an expeditious manner. Clearly, this would be to 
SBC’s advantage and to MCI’s disadvantage. Further, the language proposed by SBC 
is inconsistent with agreed to language in other parts of the Agreement concerning the 
appropriate process for accessing subloops. 

The FCC’s rules do not require that MCI establish a collocation arrangement to 
obtain access to subloops.  Rather, the FCC’s rules obligate SBC to provide numerous 
different methods for interconnecting and/or obtaining access to UNEs.  For instance, 
47 C.F.R. § 51.319(a)(1)(ii) states that “access to the copper subloop is subject to the 
Commission’s collocation rules at §§ 51.321 and 51.323.”  Under § 51.321, the FCC 
requires incumbent LECs to “provide, on terms and conditions that are just, reasonable, 
and nondiscriminatory in accordance with the requirements of this part, any technically 
feasible method of obtaining interconnection or access to unbundled network elements 
at a particular point upon a request by a telecommunications carrier” (emphasis added).  
§ 51.321 goes on to list several methods of interconnection and obtaining access to 
UNEs, of which collocation is only one.  This language makes clear that collocation is 
not required as a prerequisite to obtaining access to subloops. 

Nor should MCI be required to establish a subloop access arrangement utilizing 
the SCA.  The MCI-proposed disputed language at Section 10.9.2 would provide MCI 
with the option to use the entire process advocated by SBC when accessing subloops, 
or, when circumstances dictate, to access subloops by means of the existing SAA.  The 
process advocated by MCI in this case is consistent with the agreed to provisions of the 
SAA, and would allow MCI to access subloops more simply and expeditiously than the 
process advocated by SBC. 
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Indeed, SBC’s proposed language has already been rejected by at least one 
other state commission.  The Michigan Public Service Commission rejected a similar 
request by SBC Michigan to require MCI to establish collocation or a subloop access 
arrangement via the SCA when accessing subloops.  See Decision of the Arbitration 
Panel, Michigan Case No. U-13758, pp. 28-29. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
reject SBC’s proposed Section 10.9.1 of the UNE Appendix in its entirety, adopt MCI’s 
proposed language in Section 10.9.2, and reject SBC’s proposed language in Section 
10.9.8. 

b) SBC’s Position 

SBC’s proposed Sections 10.9.1, 10.9.2, and 10.9.8 provide two methods by 
which MCI may access subloops in order to combine with them with other network 
elements:  (i) establishing collocation via the collocation process; and (ii) establishing a 
subloop access arrangement (“SAA”) using the Special Construction Arrangement 
(“SCA”).  MCI alleges that SBC’s proposed methods would create unnecessary, 
complexity and delay (MCI Ex. 8.0 (Starkey) at 127), but does not explain how such dire 
consequences would result.  Furthermore, MCI’s proposed contract language does not 
identify any alternative method for obtaining access to subloops.  Without SBC’s 
proposed language, Section 10.9 could be construed to provide MCI with unfettered 
direct access to SBC’s plant.  SBC Ex. 15.0 (Smith) at 35.  MCI, however, is not legally 
entitled to such access, which could jeopardize network integrity and customer service.  
The FCC has repeatedly held that an ILEC controls its own network.     

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC’s proposed language restricts MCI to only two possible processes in gaining 
access to subloops.  Specifically, SBC proposes MCI may only access subloops 
through the Collocation process or a Subloop Access Arrangement (“SAA”) using the 
Special Construction Arrangement (“SCA”).  SBC argues its proposed language is 
necessary to disallow MCI “unfettered direct access to SBC’s plant, . . . which could 
jeopardize network integrity and customer service.” 

MCI objects to SBC’s language that only provides two methods of subloop 
access.  MCI proposes language, in the alternative, that allows for other viable 
processes without needing to alter the ICA.  For instance, MCI claims the FCC’s rules 
do not require MCI to establish a collocation arrangement to obtain access to subloops.  
“Rather, the FCC’s rules obligate SBC to provide numerous different methods for 
interconnecting and/or obtaining access to UNEs.”  In support of this contention, MCI 
cites the Commission’s collocation rules, which requires incumbent LECs to “provide, on 
terms and conditions that are just, reasonable, and nondiscriminatory in accordance 
with the requirements of this part, any technically feasible method of obtaining 
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interconnection or access to unbundled network elements at a particular point upon a 
request by a telecommunications carrier.”  47 C.F.R. § 51.321.   

According to the FCC’s rules, if an incumbent LEC denies a request for a 
particular method of obtaining access to UNEs, the incumbent LEC has the burden of 
proving to the Commission that the refuted method of obtaining access to the UNE at a 
particular point is not technically feasible.  47 C.F.R. § 51.321 (d).  This rule 
demonstrates the inclusive nature of obtaining access to UNE elements, including 
subloop segments.  Similarly, language in the ICA should not unnecessarily restrict the 
process by which MCI gains access to subloop segments.  MCI’s proposed language 
provides MCI with the option of using “the entire process advocated by SBC when 
accessing subloops, or, when circumstances dictate, to access subloops by means of 
the existing SAA.”  (MCI Ex. 8.0 (Starkey), at 128). 

The Commission finds MCI’s proposed language in Section 10.9 of the UNE 
Appendix more persuasive and reasonable.  Aside from broad and unsupported claims 
that MCI would have harmful “unfettered direct access” to SBC’s plant, SBC provides no 
further information supporting its proposed language.  Absent further support, SBC’s 
arguments are unpersuasive.  As such, the Commission adopts MCI’s proposed 
language in Sections 10.9.1, 10.9.2 and 10.9.8 of the UNE Appendix. 

37. UNE 45  

What costs may SBC ILLINOIS properly charge MCIm for providing ECS? 

a) MCI’s Position 

The Engineering Controlled Splice (“ECS”) costs should be borne entirely by 
SBC because SBC chose to engineer its network in the discriminatory manner that 
necessitates ECS in the first instance. 

SBC is obliged to provide unbundled access to subloop network elements, 
pursuant to 47 C.F.R. § 51.319.  As such, with respect to subloops, SBC is entitled to 
recover the same forward-looking, TELRIC costs that apply to all unbundled network 
elements.  A fundamental premise of TELRIC pricing is that the specific deployment 
characteristics in SBC’s network are not relevant to determining the appropriate 
TELRIC-based rate.  Instead, the appropriate cost recovery will depend on what is the 
least cost, forward-looking architecture, rather than SBC’s embedded plant design.  

By hardwiring the connections between SBC’s NGDLC RTs and the associated 
SAI, SBC Illinois consciously designed its network in a manner that is unfriendly to 
CLECs.  The language proposed by SBC in Sections 11.2.1 through 11.2.6 of the UNE 
Appendix, which would impose on MCI the costs of re-configuring SBC’s network to 
bring it into compliance with SBC’s obligation to provide non-discriminatory access, 
would unfairly disadvantage MCI.  Since the ECS is not a component of an efficient, 
forward looking network, its costs are not appropriately considered in rates associated 
with accessing UNEs.  Indeed, the ECS is a prime example of why the FCC’s TELRIC 
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rules allow recovery only for least cost network design.  If SBC is allowed to engineer its 
network so as to preclude reasonable access by competitors, and then to charge those 
competitors for overcoming this engineered inefficiency, SBC will not only have 
complicated the process by which its competitors compete against it, but will be allowed 
to charge them for SBC’s deliberate inefficiency.  Therefore, ECS costs should be borne 
entirely by SBC, because it was SBC who chose to engineer its network in such a 
discriminatory manner.  While MCI firmly believes that SBC should be responsible for 
the costs incurred relative to ECS because of its discriminatory network deployment 
decisions, if the Commission sees fit to allow SBC to recover ECS costs from CLECs, 
the Commission should require SBC to recover these costs in a manner consistent with 
TELRIC principles and existing FCC regulations. 

Given the network architecture chosen by SBC, the ECS or similar cross-connect 
system becomes a necessary component of SBC’s loop plant required for it to comply 
with its obligations under the Act (i.e., to allow non-discriminatory access to its network 
elements on an unbundled basis).  As such, ECS is properly viewed as a critical 
component of the UNEs themselves (both loops and subloops).  Indeed, given SBC’s 
chosen architecture, the least cost, most efficient method of providing access to its 
subloops would be for SBC to construct an ECS (or a more robust cross-connect 
system) at each RT, cross-connect all feeder stubs through the ECS, and thereby 
establish a single cross connect point for all interested CLECs and for SBC itself.  SBC 
should then recover the costs of the ECS in exactly the same manner it recovers all 
other equipment necessary either in provisioning its loop plant or providing access to it, 
i.e., via monthly recurring, TELRIC-based rates approved by this Commission (as a 
component of the monthly recurring rate associated with accessing a copper subloop). 

The rates should be monthly recurring charges rather than the up-front, 
nonrecurring charges suggested by SBC in its proposed contract language because the 
ECS is an investment that allows all CLECs (not just the first CLEC to make a request) 
access to SBC’s subloop elements.  The ECS also benefits SBC in at least two ways:  
(1) it provides SBC the ability to better manage the capacity of its RT by providing a 
cross-connect point with which SBC can direct the entire capacity of its RT to any SAI 
subtending the ECS (currently prohibited by SBC’s “closed architecture,” as discussed 
above), and (2) it allows SBC to comply with the Act in providing nondiscriminatory 
access to its UNEs.  Investments are recovered most efficiently over time from the 
parties that use them.  As this Commission well knows, proper TELRIC methodology 
requires that an investment be properly recovered by establishing a stream of payments 
over the economic life of the equipment at issue based upon a reasonable cost of 
capital, depreciation schedule and estimated expenses for maintenance, taxes, etc.  
This process allows SBC to recover its investment in a manner consistent with how it 
actually incurs expenses (i.e., capital expenses are actually amortized and removed 
from the carrier’s books over time) and consistent with the manner by which the 
investment provides value (i.e., over time to multiple carriers who will use it, including 
SBC). 

Rates based on monthly recurring charges in no way differs from the manner in 
which SBC recovers costs for other cross connect equipment in its network.  For 
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example, the FCC defines the “loop” as a dedicated transmission facility between a 
distribution frame (or its equivalent) in a SBC central office and an end user premises, 
including inside wiring.  See 47 C.F.R. § 51.319(a)(1).  Hence, when CLECs pay the 
monthly recurring charge for an unbundled loop, SBC recovers the costs for all loop-
related equipment, including the SAI cross-connect that subtends the RT.  No 
reasonable rationale supports recovering for the SAI (and the multitude of other 
equipment comprising the loop) via a monthly recurring charge, while recovering costs 
for the ECS in an upfront, carrier-specific, unapproved, non-recurring charge.  To permit 
SBC to recover costs in this manner would only endorse SBC’s anti-competitive network 
design practices and add complexity, increased costs and uncertainty to CLECs as they 
attempt to compete with SBC. 

Even though SBC, at Section 11.2.4 of the UNE Appendix allows for 
reimbursement of costs if a second carrier requires the use of the ECS that the first 
carrier paid to build, this proposal is simply a partial (and unsuccessful) attempt to 
overcome the economic inefficiency (and inequity) associated with CLECs paying for 
the ECS as a nonrecurring charge based on time and materials costs.  Indeed, the fact 
that SBC is forced to offer such a refund simply highlights the problem with its proposed 
payment structure.  The administrative and record keeping functions necessary for such 
a scheme would constitute pure economic waste.  As evidenced by the FCC’s rules 
prohibiting such a “first come-first pay” structure, a refund does not fully mitigate the 
inefficiency or the inequity of SBC’s proposed method of recovery.  Nor does it make 
SBC’s method of recovery compliant with pertinent FCC rules.  If SBC is allowed to 
recover costs associated with the ECS at all (given that the ECS is required only 
because SBC Illinois chose a less efficient, more costly architecture intended to raise 
the costs of its competitors), ECS investments must be included in the derivation of 
monthly recurring loop (or subloop) costs and recovered in the resulting monthly 
recurring rate, consistent with the FCC’s costing rules. 

The type of rate structure proposed by SBC is actually prohibited by FCC rule.  
By its UNE Remand Order, (Third Report and Order and Fourth Further Notice of 
Proposed Rulemaking, CC Docket No. 96-98, Released November 5, 1999), the FCC 
modified rule § 51.319 to incorporate requirements specific to subloop unbundling.  47 
C.F.R. § 51.319(A)(2)(D) provides as follows: 

(D) Rules for collocation.  Access to the subloop is subject to the 
Commission’s collocation rules at §§ 51.321-323. 

Further, in its Advanced Services Order, the FCC stated as follows in this regard: 

51.  We conclude, based on the record, that incumbent LECs must allocate 
space preparation, security measures, and other collocation charges on a pro-rated 
basis so the first collocator in a particular incumbent premises will not be responsible for 
the entire cost of site preparation.  Advanced Services Order First Report and Order, 
¶51. 
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Through its SCA proposal, SBC plainly would require the first collocator in the 
premises (i.e., the RT or ECS) to pay for the entire cost of site preparation.  Further, 
while the FCC has on a number of occasions emphasized that collocation rates must be 
subject to its TELRIC rules, SBC’s proposal ignores this requirement and instead 
charges unapproved “time and materials” charges. 

In sum, SBC, through its own decision-making, created a situation that requires a 
“work around” solution in order for SBC to meet its federal obligations regarding subloop 
interconnection and access.  Accordingly, SBC should be responsible for the costs 
related to the work around, and should not be allowed to recover these costs from MCI.  
If the Commission sees fit to allow SBC to recover costs from CLECs resulting from the 
inefficiencies created by SBC’s anti-competitive network design (which it should not), 
SBC should be required to, consistent with the FCC’s TELRIC pricing rules, capitalize 
and recover, over the facility’s economic life, the cost of the facility from all carriers who 
use it (including SBC).  SBC’s proposal is inconsistent with TELRIC and has been 
previously rejected by the FCC.  For these reasons, MCI respectfully requests that the 
Commission find that: 

(1) SBC is responsible for the costs related to ECS.   

(2) To the extent that SBC is not held responsible for ECS-related 
costs, any costs associated with such a facility must be capitalized and 
recovered in the monthly recurring, TELRIC-based rates assessed by 
SBC for access to its subloops. Those costs should be calculated by 
measuring the average costs of constructing such a cross-connect 
system, and dividing those costs amongst all loop facilities that will, or 
may, rely upon the cross connect system.  Those costs should be included 
in SBC’s standard subloop rates such that no additional charges would 
apply to a CLEC requesting access to subloops that require an ECS or 
similar facility.  By paying the monthly recurring subloop rates, the CLEC 
would already be compensating SBC Illinois for constructing and 
maintaining the ECS. 

(3) SBC’s proposed language for Sections 11.2.1, 11.2.2, 11.2.4, 
11.2.5, and 11.2.6 of the UNE Appendix should be rejected and omitted 
from the agreement.  The Commission should also reject SBC’s proposed 
language not agreed to by MCI in Section 11.2.3, so that Section 11.2.3 of 
the UNE Appendix approved by the Commission reads as follows: “SBC 
ILLINOIS will either use existing copper or construct new copper facilities 
between the SAI(s) and the ECS, located in or at the remote terminal site.” 

b) SBC’s Position 

An Engineering Controlled Splice (“ECS”) is basically a cross-connect box 
introduced in or near a remote terminals (“RT”) site to allow a CLEC access to the 
copper distribution cables leaving the RT.  SBC Ex. 15.0 (Smith) at 36; SBC Ex. 17.0 
(Weydeck) at 15.  SBC’s proposed language for Sections 11.2.1 through 11.2.6 of the 
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UNE Appendix establishes the mechanism for recovery of the costs associated with 
constructing an ECS arrangement at the request of MCI.  Id.  Under SBC’s proposal, if 
MCI requests an ECS arrangement, it would be required to follow the Special 
Construction Arrangement (“SCA”) process and the arrangement would be priced 
appropriately to allow SBC to recover the cost to reconfigure its network to benefit MCI.  
MCI would be obligated to pay all actual construction, labor, materials and related 
provisioning on a time and material basis.  This proposal tracks precisely the kinds of 
ECS costs – and the manner of their recovery – that the FCC described and approved 
in its Project Pronto Waiver Order.  Ameritech Corp and SBC Communications, Inc., CC 
Docket 98-141, ASD File No. 99-49, Second Memorandum and Order, FCC 00-336 
(Rel. Sept. 8, 2000) at Appendix A, § 5(d).  Specifically, the FCC stated that a 
“telecommunications carrier requesting such a SCA shall pay all of the actual 
construction, labor, materials and related provisioning costs incurred to fulfill its SCA on 
a time and materials basis.”  Id. at Appendix A, § 5(d)(4).   

MCI takes the position that it should not be required to reimburse SBC for any of 
the costs of providing ECS.  MCI’s position is untenable and has been consistently 
rejected by commissions in other jurisdictions.   Terms and conditions for the 
construction of an ECS identical to the terms and conditions proposed by SBC in this 
proceeding were also approved by the Texas Public Utility Commission.  Coserv 
Arbitration Award, Texas PUC Docket No. 23396 at 100 (April 2001) (“consistent with 
the FCC’s Pronto Order, the arbitrators conclude that Coserv shall be required to pay all 
actual costs SWBT incurred in any SCA project under this issue”).   

MCI argues that the ECS “essentially duplicates the function of the serving area 
interface (“SAI”), in that it provides a wiring cross-connect field to permit the connection 
of feeder and distribution portions of the local loop.”  MCI Ex. 8.0 (Starkey) at 115.  Id.  
Mr. Starkey suggests that SBC could have avoided the need for ECS by designing its 
system to include a cross-connect field within every RT or by locating each RT next to 
an SAI/FDI.  Mr. Starkey therefore concludes that “the ECS arrangement is required 
because SBC has specifically designed its Project Pronto network in an inefficient, 
discriminatory manner.”   

MCI’s argument is without merit.  By not placing a cross-connect field at each 
RT, SBC is able to use the space that would have been necessary for the cross-connect 
field for the placement of DLC equipment.  SBC Ex. 17.0 (Weydeck) at 15.  Including 
additional line distribution and cross-connects in each DLC cabinet, as Mr. Starkey 
proposes, would have significantly increased the cost of DLC deployment due to the 
cost of the cross-connect itself, its wiring and the consequent requirement for additional 
and larger cabinets.  SBC’s deployment plan allows for placing physically smaller RTs, 
requiring the acquisition of smaller easements, and reducing the number of locations 
where commercial power must be made available.  SBC is then able to serve multiple 
SAIs/FDI locations from a single RT.  SBC Ex. 17.0 (Weydeck) at 15-16.  If SBC had 
used the Project Pronto RTs for the SAI/FDI cross-connection locations, as suggested 
by Mr. Starkey, this would have required that all of the distribution pairs from the 
multiple areas served by SAI/FDIs be extended to the RT location, resulting in the need 
for larger cable placements.  Alternatively, placing a cross-connect at the RT and at the 
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SAI/FDI locations would have created additional administration points of failure in the 
network, and would have increased the space needed at each RT to house the 
additional cross-connect points.  Id. at 16. 

Mr. Starkey’s criticism of the manner in which SBC has deployed its Project 
Pronto network also ignores the fact that SBC’s recovery mechanisms for the ECS track 
those approved by the FCC in the Project Pronto Waiver Order.  Project Pronto Waiver 
Order, Appendix A,  5(d)(4).  The FCC was aware of SBC’s network architecture at the 
time it issued the Project Pronto Waiver Order, yet explicitly adopted the cost recovery 
mechanism that MCI now opposes.   

MCI also suggests that construction of an ECS is a “routine network 
modification.”  MCI Ex. 8.0 (Starkey) at 118-119.  That is incorrect because, at a 
minimum, an ECS would require significant construction to (i) secure permits for 
additional rights of way, (ii) install a new terminal similar to a serving area interface 
(“SAI”); and (iii) place a new manhole or handhole over the new splice that would be 
created.  Moreover, there is a strong possibility that new conduit would have to be 
placed from the new manhole or handhole to the RT pulling new cable.  These are all 
activities that the TRO specifically excludes from the definition of a “routine network 
modification.”  TRO  637.  SBC Ex. 17.0 (Weydeck) at 17.   

Finally, MCI asserts that Section 19 of the FCC’s rules (47 C.F.R. § 51.319) 
prohibits the cost recovery mechanism sought by SBC.  This assertion is without merit 
because the ECS is not a subloop or any kind of UNE, and FCC Rule 319 does not 
purport to create any “ECS UNE.”  MCI is correct that the FCC modified Section 319 of 
its rules to incorporate subloop unbundling requirements in the UNE Remand Order 
(MCI Ex. 8.0 (Starkey) at 122), but that is irrelevant.  Even if FCC Rule 319 were 
otherwise applicable to the ECS (which it is not), the FCC issued the UNE Remand 
Order almost a year before the Project Pronto Waiver Order.  The FCC – which 
promulgated Section 319 in the first place – was aware of its own rules when it issued 
that Order.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC’s proposed Sections 11.2.1 through 11.2.6 of the UNE Appendix establish 
the recovery mechanism for costs associated with constructing an ECS arrangement if 
requested by MCI.  If MCI requests an ECS arrangement, it would be required to follow 
the SCA process.  The ECS arrangement would be priced to allow SBC to recover the 
cost to reconfigure its network to benefit MCI.  MCI would be obligated to pay all actual 
construction, labor, materials and related provisioning on a time and material basis.   

The Commission finds that SBC’s proposal follows the kinds of ECS costs that 
the FCC described and approved in its Project Pronto Waiver Order.  Ameritech Corp 
and SBC Communications, Inc., CC Docket 98-141, ASD File No. 99-49, Second 
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Memorandum and Order, FCC 00-336 (Rel. Sept. 8, 2000) at Appendix A, § 5(d).  
Specifically, the FCC stated that a “telecommunications carrier requesting such a SCA 
shall pay all of the actual construction, labor, materials and related provisioning costs 
incurred to fulfill its SCA on a time and materials basis.”  Id. at Appendix A, § 5(d)(4).   

MCI opines that it should not be required to reimburse SBC for any of the costs 
of providing ECS.  MCI argues that the ECS arrangement is required because SBC 
designed its Project Pronto network in an inefficient, discriminatory manner.  However, 
as explained by SBC, its deployment plan allows for placing physically smaller RTs, 
requiring the acquisition of smaller easements, and reducing the number of locations 
where commercial power must be made available.  SBC is then able to serve multiple 
SAIs/FDI locations from a single RT.  Had SBC used the Project Pronto RTs for the 
SAI/FDI cross-connection locations this would have required that all of the distribution 
pairs from the multiple areas served by SAI/FDIs be extended to the RT location, 
resulting in the need for larger cable placements.  Alternatively, placing a cross-connect 
at the RT and at the SAI/FDI locations would have created additional administration 
points of failure in the network, and would have increased the space needed at each RT 
to house the additional cross-connect points.   

MCI also suggests that construction of an ECS is a “routine network 
modification.”  An ECS would at least require the securing of permits for additional rights 
of way, installation of new a terminal similar to a serving area interface and placing a 
new manhole or handhole over the new splice that would be created.   It is possible that 
new conduit would have to be placed from the new manhole or handhole to the RT 
pulling new cable.  The TRO specifically excludes these activities from the definition of a 
“routine network modification.”  TRO ¶ 637. 

Finally, MCI asserts that Section 319 of the FCC’s rules (47 C.F.R. § 51.319) 
prohibits the cost recovery mechanism sought by SBC.  However, the ECS is not a 
subloop or any kind of UNE.  MCI is correct that the FCC modified Section 319 of its 
rules to incorporate subloop unbundling requirements in the UNE Remand Order, but 
that is not relevant for this issue.  The FCC issued the  Project Pronto Waiver Order 
after the UNE Remand Order.  Therefore, the proposed language of SBC is adopted for 
this issue.  

38. UNE 46  

Should the Commission adopt SBC ILLINOIS’s language providing two options 
for implementing ECS? 

a) MCI’s Position 

The Commission should not adopt SBC Illinois’s language providing two options 
for implementing ECS because that language is unreasonable and inconsistent with 
FCC rules.  SBC has proposed language at Section 11.3 of the UNE Appendix that 
would limit MCI’s ability to access the ECS to one of two options – a “Dedicated Facility 
Option” or a “Cross-connected Facility Option.”  Under the proposed Dedicated Facility 
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Option, SBC would splice the existing cable between the ECS and the serving area 
interface to MCI’s subloop access arrangement facility.  Under the cross-connected 
facility option, SBC would build an ECS cross-connect junction on which to terminate 
MCI’s subloop access arrangement facility.   SBC’s proposed Section 11.3 is patently 
unreasonable and inconsistent with the FCC’s Rules. 

SBC’s proposal is unreasonable because it would require MCI to pay for the 
unnecessary complication tha t stems from SBC’s engineered inefficiency.  In addition, 
SBC, in its proposed Section 11.3, also seeks to limit the ways in which CLECs can use 
the ECS to gain access to SBC’s subloops.  SBC’s proposed limitation on how MCI may 
implement the ECS constitutes unlawful “discrimination” and violates the TA96, and the 
FCC Rules that are designed to implement the Act, in at least two ways.   

First, since SBC and its data affiliates are not similarly limited with respect to how 
they may use or access SBC’s distribution network (e.g., subloops), it is inappropriate 
for SBC to limit CLECs (including MCI) in this manner.  As explained above, SBC is 
obligated under the Act and FCC Rules to allow non-discriminatory access to its 
network elements on an unbundled basis.  Neither of the options put forth by SBC at 
Section 11.3 would fulfill this obligation, as there is no similar language limiting SBC’s or 
its affiliates’ access to subloops.   

Second, as explained above, SBC is required to provide CLECs any technically 
feasible method of obtaining interconnection or access to unbundled network elements. 
Since SBC’s proposed Section 11.3 would limit how MCI may access subloops (i.e., 
SBC would force CLECs to choose one of two options), SBC’s language violates 47 
C.F.R. § 51.321(a) and Section 251(c) of the Act. 

For all of the foregoing reasons, MCI respectfully requests that the Commission 
reject the language proposed by SBC at Section 11.3 of the UNE Appendix. 

b) SBC’s Position 

SBC has identified two options for the provision of ECS:  the dedicated facility 
option (“DFO”) and the cross-connected facility option (“CFO”).  Terms and conditions 
related to those two options are set forth in SBC proposed Section 11.3, of the UNE 
Appendix.  SBC’s proposal is reasonable because the DFO and the CFO are the two 
construction options currently available to provide the ECS to CLECs.  SBC Ex. 17.0 
(Weydeck) at 19.  In objecting to SBC’s proposal, MCI asserts that SBC is attempting to 
“limit” the options by which MCI can use ECS to obtain access to subloops.  MCI, 
however, failed to identify any construction option for establishing the ECS other than 
the two offered by SBC.  Id.  In fact, no CLEC in Illinois or in any of SBC’s 13 states has 
ordered an ECS.  Nonetheless, SBC has stated that it is willing to consider other 
options for the ECS that MCI may propose via the BFR process.  Id. at 20.  An 
interconnection agreement cannot anticipate every conceivable interconnection method 
and must contain general rules that are applied on a case by case basis, such as SBC 
proposes with the BFR process here.   



04-0469 

 329

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC’s proposed Section 11.3 of the UNE Appendix contains two options for 
implementing ECS, the DFO and the CFO.  The Commission finds SBC’s proposal to 
be reasonable, as it includes the two construction options currently available to provide 
the ECS to CLECs.  MCI asserts that SBC is attempting to “limit” the options by which 
MCI can use ECS to obtain access to subloops.  MCI failed to identify any other 
construction options. SBC has expressed willingness to consider other options for the 
ECS that MCI may propose via the BFR process.  SBC’s proposal should be 
incorporated in the ICA. 

39. UNE 54  

To what extent should SBC ILLINOIS be required to offer ULS to Enterprise 
Market customers?  

a) MCI’s Position 

MCI withdraws its proposed language with respect to this issue. 

b) SBC’s Position 

The TRO made a national finding of non-impairment for switching used to serve 
“enterprise” customers, who “are or could be served by competitors using DS1 capacity 
and above facilities.”  TRO  425.  The FCC recognized that “[a]t some point, customers 
taking a sufficient number of multiple DS0 loops could be served in a manner similar to 
that described above for enterprise customers – that is, voice services provided over 
one or several DS1s.”  Id.  479.  The FCC established  a presumptive “cutoff” of four 
DS0s that would apply “absent significant evidence to the contrary” in the UNE Remand 
Order and confirmed that same rule in the TRO ( 479). 

MCI tries to cut the TRO in half.  MCI agrees it is not entitled to unbundled local 
switching for customers that are currently served using DS1 facilities.  MCI Ex. 5.0 
(Lichtenberg) at 19.  But MCI continues to seek unbundled local switching for customers 
that “could be served” using DS1 facilities because they use four or more DS0 lines.  
SBC’s proposed language, meanwhile, recognizes the FCC’s presumptive cutoff, and 
defines enterprise switching to include customers with four or more DS0s.  SBC’s 
proposal is consistent with Staff’s testimony in Docket No. 03-0595, which 
recommended a four-DS0 “cutoff” between mass market and enterprise switching.  SBC 
Ex. 14.1 (Silver Rebuttal) at 4-5 (quoting Staff testimony).  The Commission should 
adopt SBC’s proposal. 
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c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

MCI withdrew its proposed language with respect to this issue.  Accordingly, the 
Commission adopts SBC’s language for this issue. 

40. UNE 64  

Should SBC’s terms and conditions for cross connects be included in the 
Agreement? 

a) MCI’s Position 

By its proposed Section 19, SBC proposes to include a section in the UNE 
appendix detailing that deployment of cross connects is the method by which UNEs will 
be connected, for example, and to detail the type of cross connects that will be used for 
various purposes.  This section, however, is not a necessary part of the Agreement and 
should be omitted. 

Section 4 of the UNE Appendix sets forth the terms for UNE connection methods.  
Section 19 is duplicative and risks creating inconsistency and ambiguity.  Moreover, 
there is no need to specify the exact type of cross connects that will be used for various 
purposes.  MCI should be permitted to order whatever type of cross connects it 
determines are appropriate for providing services to its customers. 

In addition, there are substantive problems with SBC’s proposed Section 19.  
Section 19.2, for example, states that “[n]othing in this section is a commitment to 
connect or leave connected any two or more UNEs.”  As this Commission is fully aware, 
under both federal and state law, SBC has a clear obligation to leave connected UNEs 
that are already connected and to connect UNEs at the request of CLECs.  It creates 
substantial risk of litigation over issues that have been repeatedly litigated in the past 
while providing no benefit.  Similarly, proposed section 19.4 describes applicable cross 
connects “for the purpose of MCI combining a SBC ILLINOIS Lawful Loop with another 
SBC ILLINOIS Lawful UNE,” which could be read to imply that UNE-P is unavailable as 
loops must be combined to other UNEs by way of the described cross connects.  Quite 
simply, SBC’s proposed section 19 serves no purpose other than creating ambiguity 
and/or confusion as to its obligations under the agreement. 

For all of the above reasons, MCI respectfully urges the Commission to omit 
SBC’s proposed Section 19 from the Agreement. 

b) SBC’s Position 

SBC’s proposed Sections 19.2 through 19.8.2 identify the cross-connects 
available to MCI and the terms and conditions under which those cross-connects will be 
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made available.  MCI objects to SBC’s proposed language for Section 19 on the 
grounds that the language in Section 4 of the UNE Appendix (which describes methods 
for accessing UNE) is sufficient to handle cross-connects.  MCI is wrong.  Section 4 
simply describes the optional connection methods under which SBC agrees to provide  
access to loops, switch ports, and dedicated transport to the extent such access is 
required by federal law.  While Section 4 does point out that cross-connects will be 
required for each of the access methods described in that section, it does not describe 
the actual cross-connection elements.  SBC Ex. 15.0 (Smith) at 39.  Without the level of 
detail SBC proposes in Section 19, MCI will not have an understanding of what cross-
connects are available for ordering or the terms and conditions (other than rates) under 
which those cross-connects will be provided.  Id.  MCI’s claim that it should be able to 
order “whatever type of cross-connects it determines are appropriate” (MCI Ex. 6.0 
(Price) at 80) is unreasonable because MCI should not be allowed to dictate the 
methods that SBC uses to manage its network.  SBC Ex. 15.0 (Smith) at 39.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

SBC proposes to include Section 19 in the UNE appendix to identify the cross-
connects available to MCI, along with the applicable terms and conditions. The 
Commission notes that language in Section 4 of the UNE Appendix sets forth the terms 
for UNE connection methods.  Including Section 19 in the ICA would be duplicative. The 
Commission further finds that it is unnecessary for MCI to specify the cross connects 
that will be used for various purposes.,  

 SBC’s proposed Section 19.2 states that “[n]othing in this section is a 
commitment to connect or leave connected any two or more UNEs.”  Under both federal 
and state law, SBC must  uphold UNEs that are already connected and  connect UNEs 
at the request of CLECs.  SBC’s proposed language runs counter to its legal 
obligations.   SBC’s proposed Section 19.4 describes applicable cross connects “for the 
purpose of MCI combining a SBC ILLINOIS Loop with another SBC ILLINOIS UNE.” 
This could be construed to mean that cross-connects must be used to combine loops to 
other UNEs instead of using UNE-P.  The Commission agrees with MCI that SBC’s 
proposed Section 19 could create ambiguity and/or confusion as to SBC’s obligations 
under the agreement. 

For the reasons set out herein, we find that SBC’s proposed section 19  should 
be omitted. 

41. SBC UNE 5  

Should SBC ILLINOIS be required to provide new and/or existing combinations 
of Declassified Network Elements as TELRIC-priced offerings? 
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a) MCI’s Position 

MCI filed a general objection to the inclusion of this issue in this arbitration. MCI 
did not present a position statement for this issue. 

b) SBC’s Position 

For the reasons set forth in Section I above, the Agreement should not contain 
any language regarding UNE-P combinations (Section 21) or EELs (Section 22).  The 
related line items in the pricing schedule should likewise be deleted:  Lines 668-718 
(UNE-P Combinations, Pricing Issue 27), Lines 720 – 775 (EEL Combinations, Pricing 
Issue 28), Lines 776 – 889 (EELs), and Lines 891-892 (Special Access to UNE 
Conversion NRCs).  SBC Ex. 14.0 (Silver) at 46-47. 

c) Staff’s Position 

The Staff recommends that the Commission reject SBC’s proposed language on 
this issue.  The requirements of the FCC’s Interim Order render incorrect SBC Illinois’ 
position that it is no longer legally required to provide any such combinations.  Staff 
witness Jeffrey Hoagg testified that the constituent elements of mass-market switching, 
enterprise market loops and dedicated transport (at least at non-OCN capacity levels) 
must be provided at TELRIC rates through the FCC’s six-month “Interim Period”.  SBC’s 
proposed language concerning SBC UNE Issue 5 therefore must be rejected, and 
replaced with language that, at minimum, properly reflects these obligations.   

Notwithstanding any “Section 251 declassification” of any constituent element(s) 
of an element combination, SBC remains obligated to provide such combinations 
pursuant to the terms of PUA Section 13-801.  However, where at least one of the 
constituent elements of a combination has been “Section 251 declassified” (and 
therefore no longer need be provided at TELRIC rates), such combination no longer 
should be priced at TELRIC rates.  Rather, pursuant to PUA Section 13-801(g) such 
combination should be priced at cost-based (but non-TELRIC) rates.   

d) Commission Analysis and Conclusions 

The Commission rejects SBC’s proposed language on this issue . It is true that 
SBC is not obligated under Section 271 of the federal Act to combine elements that 
have been Section 251 declassified:    

We decline to require BOCs, pursuant to section 271, 
to combine network elements that no longer are 
required to be unbundled under section 251. Unlike 
section 251(c)(3), items 4-6 and 10 of section 271’s 
competitive checklist contain no mention of 
“combining” and, as noted above, do not refer back to 
the combination requirement set forth in section 
251(c)(3). 
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 (TRO at footnote 1990).  

However, the requirements of the FCC’s Interim Order refute SBC Illinois’ 
position that it is no longer legally required to provide any such combinations.  Staff 
witness Jeffrey Hoagg testified that the constituent elements of mass-market switching, 
enterprise market loops and dedicated transport (at least at non-OCN capacity levels) 
must be provided at TELRIC rates through the FCC’s six-month “Interim Period”. The 
Commission therefore agrees with Staff that SBC’s proposed language concerning SBC 
UNE Issue 5 therefore should be rejected, and replaced with language that, at 
minimum, properly reflects SBC’s these obligations under the Interim Order.   

Moreover, notwithstanding any “Section 251 declassification” of any constituent 
element(s) of an element combination, SBC remains obligated to provide such 
combinations, at least for the moment, pursuant to the terms of PUA Section 13-801.  
The precise nature of any future and ongoing SBC obligation to combine “Section 251 
declassified” elements pursuant to PUA Section 13-801 currently is being considered by 
the Commission in reopened Docket No. 01-0614.  However, where at least one of the 
constituent elements of a combination has been “Section 251 declassified” (and 
therefore no longer needs be provided at TELRIC rates), such combination no longer 
should be priced at TELRIC rates.  Rather, pursuant to PUA Section 13-801(g), such 
combination should be priced at cost-based (but non-TELRIC) rates.   

The Commission, also find that either party may bring before this Commission 
any further remaining issues concerning SBC’s federal obligations to combine “Section 
251 declassified” elements, without need for recourse to the agreement’s “change of 
law” provision, upon the effective date of the FCC’s forthcoming “final” unbundling rules, 
and/or the effective date of a Commission Order in reopened Docket No. 01-0614.   We 
find that this will serve the clear objectives of this Commission and the FCC that the 
impacts of TRO and TRO-related “Section 251 declassifications” appropriately be 
incorporated into this interconnection agreement without undue delay. 

42. UNE 71  

MCIm: Which Party’s Combination language should be included in the 
Agreement? 

SBC: See UNE issue 72 and 73 

a) MCI’s Position 

MCI’s Combination language should be included in the Agreement.  It is beyond 
dispute that SBC Illinois is required to provide combinations of unbundled Network 
Elements, and the Parties’ current agreement contains detailed and explicit provisions 
concerning these obligations.  MCI’s proposed Combination language, set forth as 
Section 21 of the UNE Appendix, properly adopts the standards for Combinations 
articulated in the FCC’s rules, including 47 C.F.R. § 315.  SBC Illinois has proposed a 
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massive rewriting of these existing provisions concerning combinations, but has shown 
no reason why this language should be changed. 

MCI’s Combination language is also supported by the recent UNE Interim 
Requirements Order.  As Dr. Zolnierek correctly notes in his testimony, the FCC has 
ordered SBC, for at least six months after the publication of its Order, to honor any 
Section 251(c) obligations contained in interconnection agreements or state tariffs in 
effect on June 15, 2004.  See e.g., Zolnierek Direct Testimony at p. 18, lines 317-21. 

Accordingly, pursuant to federal law, SBC is required to continue to provide MCI 
access to UNEs and combinations of UNEs pursuant to the interconnection agreement 
in effect between the parties on June 15, 2004 and pursuant to any tariffs reflecting 
those obligations.  So, for example, SBC is required under federal law to provide access 
to UNEs pursuant to Article IX of the existing interconnection agreement between 
MCImetro and SBC.  Among other things, Article IX provides that SBC will provide MCI 
with access to local loops, network interface device, switching capability, interoffice 
transmission facilities, signaling links, call related data bases, operations support 
systems, operator services and directory assistance and dark fiber.  See Section 9.2.  It 
also provides that SBC shall perform functions necessary to combine SBC’s network 
elements, even if those elements are not ordinarily combined in SBC’s network.  See 
Section 9.33.  Thus, it is clear that under federal law, pursuant to the FCC’s August 20, 
2004 UNE Interim Requirements Order, SBC is required to provide MCI with access to 
UNEs and combinations of UNEs at rates based on the FCC’s Total Element Long Run 
Incremental Cost (“TELRIC”) standard.  Notwithstanding its federal obligations, SBC 
also is obligated under state law to provide access to network elements and 
combinations of network elements at cost-based rates pursuant to Section 13-801 of the 
PUA and the Commission’s Order in Docket 01-0614.  Thus, either way, MCI’s 
proposed language is entirely consistent with the SBC’s obligations under federal law, 
including the terms of the existing MCI/SBC interconnection agreement, and SBC’s 
obligations under state law as reflected in SBC’s tariffs.  For all of these reasons, the 
Commission should adopt the language MCI proposed in connection with UNE Issue 
71. 

Moreover, it is MCI’s position that SBC Illinois is obligated to provide 
combinations of unbundled Network Elements by Section 13-801(d)(3) of the Public 
Utilities Act.  MCI’s proposed language is taken directly from relevant portions of the 
tariff that SBC filed to comply with Section 13-801(d)(3) and the Commission’s June 11, 
2002 order in Docket 01-0614, which sets forth the Commission’s interpretation of 
SBC’s obligations under Section 13-801 of the Illinois Public Utilities Act (“PUA”).  The 
tariff provisions in the tariff that SBC filed in response to the ICC’s Order in Docket 01-
0614 reflect, among other things, SBC’s obligations under state law to combine any 
sequence of unbundled network elements that it ordinarily combines for itself, including 
but not limited to a specific list of UNE combinations that were identified in the proposed 
Illinois 271 Agreement Amendment ("I2A") found in schedule SJA-4 attached to Exhibit 
3.1 filed by Illinois Bell Telephone Company on or about March 28, 2001 with the Illinois 
Commerce Commission in Docket 00-0700.  The "Provisions of Combinations of 
Network Elements" section of the tariff begins at ILL. C.C. No. 20, Part 19, Section 15, 
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7th Revised Sheet No. 1 and goes through ILL. C.C. No. 20, Part 19, Section 15, 
Original Sheet No. 17.  An abridged description of the specific list of UNE combinations 
identified in the I2A are at ILL. C.C. No. 20, Part 19, Section 15, 5th revised Sheet No. 2 
through 1st Revised sheet No. 2.1.  See also Zolnierek Direct Testimony at p. 64, lines 
1367-71.  Thus, Section 13-801(d)(3) and the Commission’s June 11, 2002 order in 
Docket 01-0614 fully support MCI’s proposed language. 

As noted in the testimony of MCI witness Don Price, SBC and other ILECs at 
times tried to disconnect facilities that were already combined; at times, they said that 
CLECs should not be permitted to combine elements themselves as they did not want 
CLECs to manipulate their network; at other times, they suggested CLECs should 
combine the elements but proposed inefficient ways for them to do so.  Given this 
sordid history, the only purpose served by SBC’s proposal would be to reopen a debate 
that has finally been resolved, albeit not to SBC’s liking. 

For this reason, and for all the reasons set out above, MCI respectfully requests 
that the Commission accept its proposed language on this issue.   

b) SBC’s Position 

See SBC’s position for UNE Issue 72 below. 

c) Staff’s Position 

SBC proposes language that limits its obligation to combine UNEs and permitting 
it to take apart UNE combinations.  SBC Initial Brief, at 81-85; 8/10/04 DPL, Issue UNE 
71 and 72.  MCI proposes language that eliminates SBC’s limitations and removing 
SBC’s discretionary authority to take apart UNE combinations.  8/10/04 DPL, Issue UNE 
71 and 72.   

SBC should be able to separate network elements, particularly where such 
separation is required to allow SBC to provision alternative combinations or other 
offerings.  SBC should not, however, be able to separate network elements that it 
anticipates CLECs will request as a part of a combination of network elements prior to 
receiving the request from the CLEC for this combination.  Staff Reply Brief, at 24.  

Regarding when it will it perform the work to complete a combination, the 
Commission should order the parties to include language in the ICA that includes SBC’s 
proposed limitations relieving SBC of performing this work when: (1) it is not technically 
feasible, including that network reliability and security would be impaired; or (2) SBC 
Illinois’ ability to retain responsibility for the management, control, and performance of 
its network would be impaired; or (3) it would undermine the ability of other 
Telecommunications Carriers to obtain access to Lawful UNEs or to Interconnect with 
SBC Illinois’ network.  The Commission should reject SBC’s proposal to include 
language in the ICA relieving SBC of performing this work when: (1) MCIm is able to 
perform those functions itself; or (2) SBC Illinois would be placed at a disadvantage in 
operating its own network; or (3) SBC informs a new entrant that it needs to commingle 
to provide a telecommunications service.  Staff Reply Brief, at 24-25. 
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The Commission should further require the parties to include in their agreement 
language assigning the burden of proof to SBC regarding circumstances where 
combining is technically infeasible or would impair the ability of other carriers to obtain 
access to unbundled network elements or to interconnect with the incumbent LEC’s 
network.  Staff Reply Brief, at 25. 

The Commission should accept SBC’s proposal to include language in the ICA 
that permits SBC to control its own network and operations by allowing SBC to separate 
network elements. Staff Reply Brief, at 25.  However, the Commission should order the 
parties to amend the language proposed by SBC to state that SBC may not separate 
network elements based on its anticipation that MCI will request the combination (for 
example, based on MCI’s request for preorder information).  See UNE Issue  19 (above). 

d) Commission Analysis and Conclusions 

SBC proposes language that limits its obligation to combine UNEs and permitting 
it to take apart UNE combinations.  MCI proposes language that eliminates SBC’s 
proposed limitations and removes SBC’s discretionary authority to take apart UNE 
combinations.  

SBC should be able to separate network elements, particularly where such 
separation is required to allow SBC to provision alternative combinations or other 
offerings.  However, the Commission agrees with Sta ff that SBC should not be able to 
separate network elements that it anticipates CLECs will request as a part of a 
combination of network elements, prior to receiving the request from the CLEC for this 
combination.    

In accordance with Staff’s recommendation, the Commission hereby orders the 
parties to include in the ICA SBC’s proposed limitations relieving SBC of performing this 
work when: (1) it is not technically feasible, including that network reliability and security 
would be impaired; or (2) SBC Illinois’ ability to retain responsibility for the management, 
control, and performance of its network would be impaired; or (3) it would undermine the 
ability of other Telecommunications Carriers to obtain access to UNEs or to 
Interconnect with SBC Illinois’ network.   

SBC’s proposal to include language in the ICA relieving SBC of performing this 
work when: (1) MCIm is able to perform those functions itself; or (2) SBC Illinois would 
be placed at a disadvantage in operating its own network; or (3) SBC informs a new 
entrant that it needs to commingle to provide a telecommunications service is hereby 
rejected and should not be included in the ICA.   

The Agreement also should include language assigning the burden of proof to 
SBC when it alleges circumstances where combining is technically infeasible or would 
impair the ability of other carriers to obtain access to unbundled network elements or to 
interconnect with the incumbent LEC’s network.   

In addition, this Commission accepts SBC’s proposal to include language in the 
ICA that permits SBC to control its own network and operations by allowing SBC to 
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separate network elements.  However, we order the parties to amend the language 
proposed by SBC to state that SBC may not separate network elements based on its 
anticipation that MCI will request the combination (for example, based on MCI’s request 
for preorder information).  See  our conclusion for UNE Issue 19 (above). 

43. UNE 72  

MCIm:  See UNE issue 71 

SBC:  Should SBC ILLINOIS be required to provide UNE combinations where 
MCIm is able to make the combination itself, or other than as specified in the TRO? 

a) MCI’s Position 

See MCI’s position for UNE Issue 71. 

b) SBC’s Position 

UNE Issues 71 and 72 primarily involve a dispute over which of the parties’ 
competing versions of Section 21 (“Lawful UNE Combinations”) should be adopted.  
MCI’s proposed version must be rejected for two basic reasons.   

First, unlike SBC’s proposed version (which contains general terms and 
conditions governing SBC’s obligations to combine Lawful UNEs without identifying 
specific UNE combinations), MCI’s proposal relates specifically to the provision of 
existing and new “UNE-P combinations,” which include unbundled local switching.  
Local switching, however, has been “declassified” as a UNE both for enterprise market 
customers (TRO) and for mass market customers (USTA II).  MCI incorrectly asserted 
that its proposal is supported by Section 13-801(d)(3) of the PUA.  MCI Ex. 5.0 
(Lichtenberg) at 22.  In fact, as discussed in Section I (under UNE Question 4), the 
Commission expressly recognized that Section 13-801(d)(3) does not require SBC to 
provide combinations that include network elements which SBC has no legal obligation 
to provide on an unbundled basis.  Order, Docket 01-0614  167, 168 (June 11, 2002).   

MCI agreed that, in light of the TRO, SBC “need not” provide MCI with enterprise 
market local switching.  MCI Ex. 5.0 (Lichtenberg) at 19.  Nevertheless, MCI’s proposed 
Section 21.4.5 lists UNE combinations that include several switch port types that are 
associated with enterprise market switching (ISDN prime port, digital trunk port, and 
ULS trunk port).  SBC Ex. 7.0 (Fuentes) at 28.  MCI should not be allowed to circumvent 
its agreement, the TRO, and the Order in Docket 01-0614 by including a requirement 
that SBC provide enterprise market switching as part of a UNE combination.  
Furthermore, for the reasons discussed in Section I, controlling federal law precludes 
contract language for unbundled mass market switching and, therefore, also precludes 
contract language for combinations that include that network element. 

MCI also argues that its proposed Section 21 should be approved because it 
tracks the language of SBC’s UNE-P tariff, which was filed in compliance with the June 
11, 2002 Order in Docket 01-0614.  The fact that the Commission directed the inclusion 
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of UNE-P combinations in the SBC tariff does not, however, support MCI’s position, 
because the FCC rules requiring ILECs to provide local switching on an unbundled 
basis were still in effect at the time of that Order.  Accordingly, the new UNE-P 
combinations listed in SBC’s tariff were not in conflict with federal law and Section 13-
801(d)(3) at the time of the Order.  Because the rules requiring the unbundling of local 
switching have since been eliminated, the provision of combinations that include that 
element is no longer required by Section 13-801(d)(3) as it was interpreted in Docket 
01-0614.  Moreover, that docket has been reopened for the purpose of addressing the 
impact of changes in federal law, including the declassification of unbundled local 
switching, on both the June 11, 2002 Order and SBC’s tariffs.  The fact that the 
reopened proceeding has not yet been completed, and required revisions of the tariffs 
under review in that docket have not yet been made, does not justify the adoption in this 
case of contract language that is directly contrary to both federal and state law.    

Second, MCI’s proposal does not reflect the fact that SBC’s obligation to perform 
functions necessary to create new UNE combinations under the FCC’s combinations 
rule is qualified by the limitations set forth. by the United States Supreme Court in 
Verizon Communications, Inc., 535 U.S. 467 (2002).  As the Seventh Circuit has held, 
an interconnection agreement that does not contain the additional limitations recognized 
by the Supreme Court “is inconsistent with the Act as interpreted in Verizon, and should 
be remanded to the [state commission] for reconsideration.”  Indiana Bell Tel. Co. v. 
McCarty, 362 F.3d 378, 391 (7th Cir. 2004) (“McCarthy”).  Consistent with the Verizon 
and McCarty decisions, SBC proposes language in Sections 21.2.5 and 21.2.6 that 
incorporates the required Verizon limitations. 

MCI’s proposed Section 21 contains none of Verizon limitations and, therefore, 
must be rejected in accordance with McCarty. 

Finally, UNE Issue 71 also involves MCI’s unexplained objection to SBC’s 
proposed Section 2.2.10, which reiterates SBC’s obligation under FCC Rule 51.315(b) 
not to separate MCI-requested combinations of Lawful UNEs, except upon MCI’s 
request.  Section 2.2.10 clarifies that SBC is not prohibited from separating non-
requested Lawful UNEs (requested by MCI or another telecommunications carrier) in 
order to provide a Lawful UNE or other SBC offering. This provision is reasonable, since 
SBC should not be prohibited from disassembling idle or spare components in its 
network as needed, to meet customer requests (including CLEC requests) on a day-to-
day basis if they are not the subject of a CLEC request.  SBC Ex. 7.0 (Fuentes) at 25.  
Such a restriction would interfere with efficient inventory, operations, and maintenance 
and repair of the network.  Id. at 25-26.   

Staff recommended adoption of SBC’s proposed Section 2.2.10, subject to a 
revision to make clear that SBC will not separate UNEs “based on its anticipation that 
MCI will request those UNEs (for example, based on MCI’s request for preorder 
information).”  Staff Ex. 6.0 (Zolnierek) at 67-68.  SBC has no objection to Staff’s 
proposed version. 
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c) Staff’s Position 

See Staff’s position for UNE Issue 71. 

d) Commission Analysis and Conclusions 

See the Commission Analysis and  Conclusions for UNE 71. 

44. UNE 83  

Should SBC ILLINOIS’s Reservation of Rights clause be included in this 
Agreement? 

a) MCI’s Position 

SBC Illinois’s Reservation of Rights clause should not be included in this 
Agreement.  As with SBC’s various other “reservation of rights” clauses, this proposal 
would permit SBC to unilaterally invoke a change in law without first seeking a contract 
amendment.   

b) SBC’s Position 

In Section 23 of the UNE Appendix, SBC proposes a reservation of rights clause 
to protect the parties because unbundling has been (and appears to still be) a dynamic 
area.  SBC’s proposed language is fair and equitable and clearly defines the rights and 
responsibilities of the parties with respect to change of law.  SBC’s proposal makes 
clear that neither party is waiving its rights before courts, commissions or legislative 
bodies just by agreeing to the details in the UNE Appendix.  For example, SBC’s 
proposed UNE reservation of rights points to the “necessary and impair” standard in 
Section 251(d) of the 1996 Act.  SBC Ex. 12.0 (Quate) at 15.   

In opposing Section 23, MCI incorrectly asserts that it does not allow for the 
negotiation of an amendment to reflect changes in law.  MCI Ex. 2.0 (Collins) at 10.  In 
fact, SBC’s proposed language allows the parties 60 days to negotiate an amendment 
from receipt of a written notice for amendment negotiations.  This time limit is 
reasonable, and it is necessary because MCI might otherwise refuse to negotiate an 
amendment to its ICA (or unreasonably delay negotiations), especially if the change of 
law is not favorable to MCI.  SBC Ex. 12.0 (Quate) at 15-16.  SBC’s language is 
necessary to ensure that MCI will engage in good faith negotiations.  Id.   

In the interest of reaching a compromise, SBC is willing to withdraw its UNE 
specific reservation of rights language if MCI would agree to include a “pointer” in the 
UNE Appendix that refers to the general reservation of rights language in the General 
Terms and Conditions:   

The parties acknowledge and agree that the intervening law language set forth in 
Section 23 of the General Terms and Conditions of this Agreement is legitimately 
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related to this Appendix and shall apply to all the rates, terms and conditions set forth in 
this Appendix.  Id.   

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The Commission agrees with MCI that SBC Illinois’s Reservation of Rights 
clause should not be included in this Agreement.  As with SBC’s various other 
“reservation of rights” clauses, this proposal would permit a party to unilaterally invoke a 
change in law without first seeking a contract amendment.  SBC’s change of law 
language is unnecessary in Appendix Line Sharing given the change of law provision of 
universal application in the GT&C.    

O. XDSL 

1. xDSL 1  

MCIm: Is the FCC’s Triennial Review Order the sole source of SBC’s obligations 
to provide xDSL? 

SBC Illinois:  Should the Appendix reflect the Parties’ obligation to comply with 
the TRO and the lawful and effective FCC rules relating to xDSL? 

a) MCI’s Position 

The FCC Triennial Review Order is not the sole source of SBC’s obligations to 
provide xDSL.  Rather, there are numerous sources of SBC’s obligations to provide 
xDSL to MCI, including FCC regulations other than the TRO, applicable state law, and 
conditions of the interconnection agreement.  MCI objects to SBC’s proposed language 
asserting otherwise as an attempt to constrict SBC’s obligations to provide xDSL and as 
an attempt by SBC to insert language that gives it a unilateral change-of-law right in the 
agreement. 

b) SBC’s Position 

The TRO requires ILECs to provide unbundled access to copper 2-wire and 4-
wire xDSL loops and subloops.  TRO  249; 47 C.F.R. § 51.319(a)(1).  The parties’ 
Appendix xDSL sets forth the terms and conditions by which SBC will comply with these 
obligations.  Accordingly, SBC proposes that the Appendix xDSL state (in Section 1.1) 
that it provides the terms and conditions by which SBC will offer access to unbundled 
xDSL loops “in accordance with the FCC’s Triennial Review Order and associated 
Lawful and effective implementing rules, as such rules may be modified from time to 
time.” 
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MCI’s objection to the quoted language is without merit.  The portions of the TRO 
and the FCC’s rules governing access to xDSL loops constitute applicable law with 
which both parties must comply.  The Appendix xDSL is based on and intended to 
implement those federal requirements, and its language should explicitly reflect that 
fact. 

MCI’s position statement asserts that “there are numerous sources of SBC’s 
obligations to provide xDSL to MCI, including FCC regulations other than the TRO, 
applicable state law and the terms and conditions of the interconnection agreement.”  
MCI, however, has not identified any effective FCC rules that require the unbundling of 
xDSL loops other than those associated with the TRO.  And given that the FCC’s prior 
unbundling rules were held unlawful by the D.C. Circuit in USTA I, it is clear that there 
are no such “other” FCC rules.  And while MCI refers to state law, it has failed to identify 
any Commission order requiring SBC Illinois to unbundle xDSL loops pursuant to state 
law.  Finally, the “terms and conditions of the interconnection agreement” are not the 
“source” of SBC’s obligation to unbundle xDSL loops.  Rather, the source of that 
obligation is the TRO and associated FCC rules requiring such unbundling; the parties’ 
interconnection agreement is merely an implementation of that FCC unbundling 
requirement. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

The TRO and associated rules require ILECs to provide unbundled access to  
copper 2-wire and 4-wire xDSL loops and subloops.  TRO ¶ 249; 47 C.F.R. § 
51.319(a)(1).  The parties’ Appendix xDSL sets forth the terms and conditions by which 
SBC will comply with these obligations.  SBC proposes that Section 1.1 contain the 
terms and conditions by which SBC will offer MCI access to unbundled xDSL loops. 
This proposed section further states “in accordance with the FCC’s Triennial Review 
Order and associated Lawful and effective implementing rules, as such rules may be 
modified from time to time.”   

   

MCI states there are many sources of authority for SBC’s obligation to provide 
xDSL. However, MCI provides nothing useful for the Commission to consider.   As SBC 
notes, the source of obligation to provide xDSL is the TRO and associated FCC rules 
requiring such unbundling. 

The Commission modifies SBC’s proposed language.  Consistent with our 
determinations on other proposed “change-in-law” provisions, the phrase “as such rules 
may be modified from time to time”  could lead to a unilateral interpretation of any 
changes by the FCC.  Therefore, the sentence should read as follows: “in accordance 
with the FCC’s Triennial Review Order and effective implementing rules.”  If the FCC 
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modifies the rules or obligations in the future, the parties can invoke the change in law 
provision. 

2. xDSL 3  

Should the Commission adopt SBC’s liability and indemnity language for the DSL 
appendix in addition to that contained in GT&C? 

a) MCI’s Position 

The Commission should not adopt SBC’s liability and indemnity language for the 
xDSL Appendix.  SBC’s proposed language is unreasonable because it would make 
MCI liable to SBC even in the absence of any underlying fault on MCI’s part.  Moreover, 
SBC’s proposed language is unnecessary since the parties have agreed to 
comprehensive liability and indemnity provisions of general applicability in the GT&C. 

b) SBC’s Position 

SBC proposes, and MCI opposes, liability and indemnity contract language 
directed specifically at the use of non-standard xDSL technologies.  Appendix xDSL 
does not limit either party to the use only of standard xDSL technologies, but allows 
either party to deploy non-standard xDSL technologies as well.  Such non-standard 
technologies, however, have the potential to cause damage to the network or service 
disruption or degradation.  SBC’s proposed language provides that any party (whether 
SBC or MCI) that chooses to deploy non-standard xDSL technology shall assume the 
liability for any damages that result from such deployment (with the exception of end-
user claims). 

Contrary to MCI’s assertion, SBC’s proposed language does not unreasonably 
impose liability without “any underlying fault.”  Rather, the language imposes liability for 
damages caused by the deployment of non-standard xDSL technologies upon the party 
(again, whether SBC or MCI) that causes the deployment of such technology.  Clearly, if 
a party elects to deploy a non-standard technology, and the other party suffers damage 
as a result of that deployment, it would be unreasonable to force the second party to 
bear responsibility for the damage.  Rather, the party that deployed the non-standard 
technology should bear the responsibility for any damages caused by its choice. 

MCI asserts that SBC’s proposed language is “unnecessary” because “the 
parties have agreed to comprehensive liability and indemnity provisions of general 
applicability in the [General Terms and Conditions].”  MCI is wrong.  The GT&C 
indemnity and liability language is not “comprehensive” because it does not contain any 
language specifically intended to cover the deployment of non-standard xDSL 
technologies. 

SBC also proposes contract language (§ 3.7.2) providing that MCI’s use of 
equipment, facilities, or network elements (standard or not) may not “materially interfere 
with or impair service over any facilities of SBC Illinois . . . , cause damage to SBC’s 
plant, impair the privacy of a communications carried over SBC’s facilities or create 
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hazards to employees or the public.”  If MCI runs afoul of this requirement, SBC shall 
provide MCI written notice, and MCI will have a “reasonable opportunity to cure” the 
problem.  SBC § 3.7.2.  If MCI does not cure the problem, or demonstrate that it is not 
the cause of the problem, SBC may terminate service to the extent necessary to cure 
the problem – unless MCI contests the basis for the disconnection, in which case the 
parties “must first submit the matter to dispute resolution.”  Id.   

These provisions are reasonable, and should be adopted.  MCI’s right to lease 
UNEs does not provide MCI the right to endanger SBC’s employees or the public, or to 
impair the privacy of communications, or to materially interfere with or impair other 
services provided over SBC’s facilities.  Indeed, MCI does not claim any such rights, 
and thus SBC does not understand MCI’s objection to these provisions.  Moreover, 
SBC’s language provides a reasonable mechanism to resolve any such problems.  That 
language allows SBC to engage in self-help to cure any problem only after providing 
MCI written notice, an opportunity to cure the problem, an opportunity to contest the 
matter, and the opportunity to submit the matter to dispute resolution. 

Finally, contrary to MCI’s suggestion, the liability and indemnity provisions of the 
GT&C do not adequately address these issues.  Those provisions do no t prohibit MCI 
from using UNEs in a manner that endangers SBC’s employees or the public, or impairs 
the privacy of communications, or materially interferes with or impairs other services 
provided over SBC’s facilities.  Nor do they contain any mechanism for correcting such 
problems.  Rather, the liability and indemnity provisions of the GT&C (§§ 15 and 16) 
address only liability for, e.g., “negligent acts or omissions, or willful misconduct” by a 
party.  If MCI inadvertently – but without negligence or willful misconduct – uses a UNE 
in a manner that, e.g., endangers personnel, that does not mean that MCI should be 
allowed to continue using the UNE in that manner.  SBC’s language is necessary to 
adequately address such issues. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

We reject SBC’s liability and indemnity language proposed for inclusion in the 
xDSL Appendix.  SBC’s proposed language is unnecessary since the parties have 
agreed to comprehensive liability and indemnity provisions of general applicability in the 
GT&C.  Therefore, SBC’s proposed language in Sections 3.7 and 3.8 of the parties’ 
xDSL Appendix is rejected and shall not be included in the parties’ Agreement. 

3. xDSL 4  

MCIm: Should time and materials charges be set forth in appendix pricing or as 
set forth in SBC’s tariff? 

SBC Illinois:  A. Should the tariffed time and material charges apply for 
maintenance work and testing performed by SBC Illinois at MCI’s request  beyond that 
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required under the Act or the Parties’ ICA? B. Should MCI’s proposed language relating 
to Acceptance Testing be rejected? 

a) MCI’s Position 

All prices should be in the agreement, including time and material charges.  
Having prices in the agreement creates contractual certainty and clarity for both parties 
since both parties will know exactly what they will pay for each element and service that 
they order. 

SBC has proposed that MCI be required to pay SBC for acceptance testing and 
other xDSL-related services pursuant to the terms of SBC’s federal tariff, rather than 
having the prices clearly set forth in the ICA.  Adopting SBC’s proposal would give SBC 
the option of unilaterally altering the prices it charges MCI for providing these services.  
And SBC has significant latitude to amend its federal tariffs; certainly it would be far 
easier for SBC to unilaterally amend its federal tariff than to negotiate and obtain 
approval of an amendment to the prices in the ICA with MCI. 

Indeed, the very point of SBC’s position seems to be to give itself the unilateral 
option to raise the rates it charges MCI without allowing intervention or review by the 
Commission.  Such a result would create uncertainty in the ICA’s pricing structure, and 
could allow SBC to unilaterally amend the prices it charges MCI for various services 
without MCI’s agreement, and without the oversight of the Commission.  Such a result is 
inconsistent with the Commission’s XO Arbitration Order.  MCI respectfully requests that 
the Commission reject SBC’s proposal. 

b) SBC’s Position  

SBC has developed, on a purely voluntary basis, optional processes for testing 
and ordering that CLECs can use in connection with their deployment of advanced 
services.  Because these options go beyond what is required by law, they fall outside 
the scope of Sections 251(b) and (c), and are therefore not subject to the mandatory 
negotiation and arbitration provisions of Sections 252(a) and (b).  MCI proposes a 
number of changes to the rates, terms, conditions, and processes for these voluntary, 
optional services.  For instance, MCI has rejected SBC’s offer to provide these services 
at the time and material charges found in SBC’s FCC Tariff No. 2, and instead proposes 
that SBC be required to provide these services at the rates proposed by MCI in the 
Appendix Pricing.  The Commission must reject MCI’s proposal.   

As explained below, SBC is not obligated to provide the services at issue to MCI 
under Section 251 of the 1996 Act.  SBC, however, has voluntarily offered to provide 
these services to MCI, provided that MCI agree to the rates, terms, and conditions 
offered by SBC (e.g., that MCI pay the time and material charges found in SBC’s FCC 
Tariff No. 2).  If MCI does not wish to accept that offer (and apparently it does not), then 
MCI will not obtain these services from SBC.  The Commission may not, as MCI 
proposes, require SBC to offer these services to MCI at different rates, terms, or 
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conditions, because Section 251 of the 1996 Act does not require SBC to provide these 
services at all. 

Moreover, forcing SBC to alter the rates, terms, and conditions at which it has 
made these voluntary, optional offerings would – in a very perverse way – frustrate the 
pro-competitive purposes of the 1996 Act and make for poor policy.  SBC’s willingness 
to develop additional offerings for CLECs beyond those that are required by regulation 
hinges on SBC’s ability to charge a particular rate for the voluntary offerings, upon 
particular terms and conditions.  The optional Acceptance testing process is a prime 
example.  That process, which was originally rolled out in Texas, was developed to 
address specific CLEC requests, and was modified through business-to-business 
negotiations to meet the data CLECs’ requests.  Id. at 15.  SBC Texas was willing to 
develop and create that new process because the parties were able to agree upon rates 
that SBC Texas found beneficial (federal tariff rates).  Id.  If SBC could charge only 
artificial TELRIC-based rates for voluntary offerings, and if the other terms and 
conditions of those offerings were up for grabs in any subsequent arbitration, however, 
it would have little incentive to develop and offer new options to CLECs.   

An ILEC that develops a voluntary offering does so in the expectation that it is 
entering into a commercially reasonable arrangement, namely, one that will allow it to 
provide a valuable service and make a reasonable return for doing so.  If, however, 
what began as a commercially reasonable arrangement is transformed through the 
process of arbitration into a deal which no longer benefits the ILEC, all incentive to 
innovate is eliminated.  There is a very serious public policy issue at stake here to which 
the Commission should be sensitive.  The Commission has the opportunity to 
encourage the development of more voluntary offerings on a carrier-to-carrier basis:  
offerings in which the ILEC goes above and beyond the requirements created by law.  
By the same token, the Commission’s ruling here may frustrate SBC’s ability to develop 
these offerings in the future.  Certainly, there will be little incentive to develop these 
offerings if they merely become an “opening offer” which can be turned more decisively 
to the CLEC’s favor in the arbitration process. 

A number of these optional processes are at stake in the parties’ xDSL issues.  
Each process is discussed below.  (The parties’ disputes regarding these processes cut 
across xDSL Issues 4, 5, 7, and 8, and for the sake of clarity and to conserve space all 
these issues are addressed on a consolidated basis below.)  As SBC demonstrates, 
these processes are not mandatory under Section 251 of the Act, and MCI thus has no 
right to demand that SBC provide these services at all, much less to demand that SBC 
alter the rates, terms, and conditions at which it offers these processes.  Finally, even if 
the processes at issue were required by Section 251 and were subject to arbitration 
(which they are not), MCI’s proposed language should still be rejected, for the reasons 
explained below.  Thus, the Commission should reject MCI’s proposed contract 
language.  

Optional testing (including Acceptance Testing and Cooperative Testing).  An 
xDSL capable loop is an unbundled loop that a CLEC can use to provide Digital 
Subscriber Line (“DSL”) service.  A CLEC does this by placing special electronics on 
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both ends of the loop that enables the end user to transmit data at speeds up to 1.5 
Mpbs.  SBC is required to provide xDSL loops as UNEs under Section 251(c)(3) and it 
does so pursuant to a series of conditions established by the FCC.   SBC has done 
more, however.  While SBC guarantees the quality of the xDSL loops that it provisions 
(i.e., that the loop will have continuity and pair balance), and while SBC performs its 
own testing to assure that this level of quality is met, SBC offers two options that 
permits CLECs to request additional testing.  SBC Ex. 3.0 (Chapman) at 13-14.   

“Acceptance Testing” may be conducted upon provisioning an xDSL loop to a 
CLEC.  SBC developed this option after CLECs in Texas expressed a desire to make 
use of the SBC technician dispatched to the end user’s premise when installing a new 
xDSL capable loop.  Id. at 14.  This “acceptance testing” process allows the CLEC to 
conduct testing without paying for a separate dispatch charge or dispatching its own 
technician.  When such testing is requested by a CLEC, SBC’s field technician will call 
its Local Operations Center and the SBC tester will then call a toll free number provided 
by the CLEC so that the CLEC can initiate a series of acceptance tests.  xDSL 
Appendix, § 9.3.1.  Acceptance Testing is not a necessary step in the delivery of an 
xDSL loop – the CLEC would receive a fully tested, operating loop without any testing of 
its own.  In those cases, however, where the CLEC wishes to perform an additional test 
of its own, SBC has offered to assist the CLEC through the Acceptance Testing 
process.  

“Cooperative Testing” is the same as Acceptance Testing except that it is 
requested by a CLEC in the maintenance phase via a trouble ticket.  When such testing 
is requested, SBC will dispatch a technician to the end user’s premise after installation 
so that the CLEC can perform its own test while the SBC technician places a short on 
the loop at the premises.  Id. at 16.  In each case, SBC is not performing a test at all.  
Rather, SBC is assisting the CLEC as the CLEC performs its own test to verify loop 
continuity, which SBC already guarantees in the ICA (in xDSL Appendix § 6.1). 

MCI claims that Acceptance Testing and Cooperative Testing are “within the 
scope of SBC’s 251(c)(3) obligations” because “47 C.F.R. § 51.319(a)(1)(iii) and (iv) . . . 
require SBC to . . . test xDSL loops provided to MCI.”  MCI Ex. 6 (Price) at 80-81.  MCI 
is wrong.  While 47 C.F.R. § 51.319(a)(1)(iii) and (iv) require an ILEC to perform testing 
and provide “physical loop test access points” to a CLEC, those rules do not require 
Acceptance Testing or Cooperative Testing – because those are not tests performed by 
SBC.  SBC Ex. 3.0 (Chapman) at 14, 16. 

Acceptance testing (xDSL Appendix, § 9), for instance, is not part of the standard 
testing performed by SBC in provisioning an xDSL loop, and indeed is not performed by 
SBC at all.  Id. at 16.  Rather, it is performed by MCI with SBC’s assistance, while 
SBC’s technician is at the end user’s premise after insta lling an xDSL loop.  Id. at 14, 
16.  The process allows a CLEC to avoid dispatching its own technician, and to make 
use of SBC’s technician while that technician is already dispatched to a premise, 
without paying for a separate dispatch charge.  Id. at 14.  Similarly, Cooperative Testing 
(xDSL Appendix, § 10) is not part of the provisioning process, and is not performed by 
SBC.  Rather, Cooperating Testing allows a CLEC to request that SBC dispatch a 



04-0469 

 347

technician to the end user’s premises after installation is complete so that the CLEC can 
perform its own tests while the SBC technician places a short on the loop at the 
premise.  Id.  Such testing has never been required under any FCC rules or orders, but 
has been voluntarily offered by SBC Illinois, with the proviso that SBC receive market-
based, tariffed time and material rates for performing these activities.  See Id. at 13, 15, 
16-17.   

In short, while the FCC’s rules require ILECs to perform certain testing (which 
SBC has already agreed to do), those rules do not require SBC to dispatch a technician 
to assist a CLEC with performing the CLEC’s own testing.  MCI is perfectly capable of 
dispatching its own technician to the end user’s premises to perform its own testing.  In 
each of the optional processes described above, SBC has exceeded its obligations 
under Section 251(c) by going above and beyond the minimum requirement to provision 
xDSL loops.  It has, in fact, developed mutually beneficial procedures – but has done so 
on a voluntary basis and in a way that falls outside the scope of mandatory arbitrability 
under Section 252. 

In xDSL Issues 4, 7 and 8, MCI attempts to fundamentally change the deal by 
dramatically reducing the price that SBC would be able to charge for these optional 
testing processes. In particular, MCI argues that SBC should perform these functions at 
artificially low rates set forth in the Price List rather than at SBC’s tariffed labor rates.  
The Commission could, of course, resolve the underlying substantive issue and find – 
consistent with its holding in the AT&T Arbitration (Docket 03-0329) – that SBC’s labor 
rate set forth in its FCC Access Tariff applies to such testing activities, but the 
Commission need not reach the issue at all if it properly holds that the optional testing 
processes falls outside the scope of Section 251/252 in the first place – and thus MCI is 
not entitled to different terms than those upon which SBC voluntary offers these 
processes. 

In xDSL Issue 5, MCI seeks to change SBC’s voluntary optional testing process 
by requiring a special provisioning standard which, if not met, would exempt MCI from 
any optional testing charges for 60 days.  SBC Ex. 3.0 (Chapman) at 18; xDSL 
Appendix § 9.4.1.  It is true that SBC originally offered acceptance testing in Texas in 
this manner when the xDSL loop offering was first rolled out.  At that time, the lack of 
any testing option and the lack of established performance measures for these offerings 
prompted SBC Texas to enter into this arrangement.  Now, however, xDSL loop 
provisioning methods are well established and SBC’s performance is closely monitored 
through a number of performance measures.  Id. at 19.  There is no need or justification 
for this provision (beyond providing a windfall for MCI) and MCI’s insistence on this 
provision illustrates the mischief that can be caused when a purely voluntary offering is 
drawn into the 251/252 arbitration process.   

Finally, even if MCI were correct that additional testing such as Acceptance 
Testing and Cooperative Testing were required under the 1996 Act and subject to 
arbitration, MCI’s proposed language would have to be rejected.  MCI proposes that 
Acceptance Testing be billed “at the applicable rates as set forth in Appendix Pricing” 
(xDSL Appendix, MCI § 9.3.2), and Cooperative Testing be billed “as set forth in 
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Appendix Pricing” (Id. MCI § 10.4.2).  In Appendix Pricing, however, MCI proposes a 
charge of “$0.00” for Acceptance Testing and Cooperative Testing.  In other words, MCI 
proposes that SBC perform these additional activities for free.  Even if Acceptance 
Testing and Cooperative Testing were required by the 1996 Act or the FCC’s rules 
(which they are not), or were subject to arbitration (which they are not), it would clearly 
violate the 1996 Act’s and the FCC’s TELRIC cost-based pricing requirements to 
require SBC to perform these activities for free.  SBC, on the other hand, proposes to 
apply the long-established time and material charges found in its FCC Tariff No. 2.  In 
the recent AT&T arbitration, the Commission expressly approved application of those 
charges in instances where SBC performed work not covered by SBC’s standard non-
recurring charges and, if the Commission determines that the issue is subject to 
arbitration at all, it should reach the same result here.  Arbitration Decision, Docket No. 
03-0239, at 107. 

Non-working hours loop conditioning and additional CLEC-requested 
maintenance.  MCI’s proposed Section 6.5 of Appendix xDSL concerns the charges that 
apply for loop conditioning during non-working hours, and MCI’s proposed Section 7.1 
concerns the charges for additional maintenance activities.  MCI claims that SBC is 
obligated under Section 251(c)(3) and the FCC’s rules to provide loop conditioning and 
maintenance and repair of xDSL loops.  MCI Ex. 6 (Price) at 80-81.  That may be true, 
but it is not the issue here.  With respect to loop conditioning, the issue here concerns 
the charges that apply when MCI requests that SBC perform conditioning during non-
working hours.  Appendix xDSL, § 6.5.  MCI points to nothing in the 1996 Act or the 
FCC’s regulations that require an ILEC to perform conditioning during non-working 
hours.   

Similarly, the agreed contract language already provides that SBC will perform 
maintenance to assure loop continuity and balance, and, for loops that MCI has had 
conditioned, “will verify continuity, the completion of all requested Conditioning, and will 
repair at no charge to MCIm any gross defects which would be unacceptable based on 
current POTS design criteria.”  xDSL Appendix, § 7.1.  The issue here concerns the 
charges that should apply to additional maintenance requested by MCI.  And all 47 
C.F.R. § 51.319(a)(1)(iii) and (iv) say about maintenance is that the ILEC shall provide 
the CLEC “physical loop test access points . . . for the purpose of testing, maintaining, 
and repairing copper loops and copper subloops.”  Those rules say nothing about 
performing additional, non-standard maintenance activities at a CLEC’s request.  In 
short, the additional conditioning and maintenance activities that SBC has offered to 
perform are not required by Section 251 or the FCC’s rules.  Thus, these additional 
activities are not subject to arbitration, but are available to MCI only if MCI agrees to the 
rates, terms, and conditions upon which SBC has voluntarily offered to perform these 
activities. 

Finally, even if MCI were correct that these additional conditioning and 
maintenance activities were required by the FCC’s rules and subject to arbitration, 
MCI’s proposed language should still be rejected.  SBC’s language provides that SBC 
will perform these activities at the well-established and previously-approved time and 
material charges found in SBC’s FCC Tariff No. 2.  MCI, on the other hand, has not 
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explained how its proposed labor rates were developed, or where they come from.  
MCI’s proposed labor rates appear lower than SBC’s standard hourly technician labor 
costs (see, e.g., Docket No. 02-0864), and are unsupported by any cost study.  

Optional Ordering Processes:  “Yellow Zone Process” and “RABT using the 
Yellow Zone Process.”  The “Yellow-Zone Process” (“YZP”) is another optional process 
(this one for ordering) which goes above and beyond the standard process.  Under the 
standard process, a CLEC orders xDSL (or line-shared) loops with line conditioning, 
and SBC removes equipment on the loop that can interfere with xDSL transmission -- 
such as bridged tap and load coils --  and charges the CLEC accordingly.  Under the 
YZP, the CLEC can order an xDSL loop “as is” with no conditioning and then, after the 
loop is provisioned, the CLEC may request any desired loop conditioning.  SBC Ex. 3.0 
(Chapman) at 20.  The YZP permits a CLEC to operate more economically because, 
under this option, it does not need to order conditioning on an xDSL loop unless and 
until it determines it actually needs it. 

“RABT” means “remove all bridged tap.”  A “bridged tap” is essentially a splice 
into the loop from which another end user can be served.  As a general matter, xDSL 
can operate on loops with bridged taps of less than 2500 feet.  SBC Ex. 3.0 (Chapman) 
at 31.  SBC’s removal of all bridged tap product offerings under the yellow zone process 
(“RABT-YZP”) is available only to CLECs who order xDSL or line shared loops via 
SBC’s YZP process and simply allows a CLEC to request loop conditioning beyond that 
called for by applicable industry standards (i.e., the removal of “all” bridged tap).  In 
other words, with RABT-YZP a CLEC can obtain conditioning beyond that called for by 
industry standards via a trouble ticket.  To be clear, SBC does not dispute it has a duty 
to condition xDSL and line shared loops, including removal of all bridged tap, when 
requested by a CLEC.  In fact, SBC has a standard Section 251/252 offering for the 
removal of all or non-excessive bridged tap. The dispute with RABT-YZP is that it is 
specific to SBC’s voluntary, YZP process and therefore, like YZP, is not subject to 
Section 252 arbitration.   

xDSL Issues 4, 7 and 8 involve MCI’s attempt to change the optional YZP and 
“RABT using YZP” processes.  For example, in xDSL Issues 4, 7 and 8, MCI attempts 
to impose lower rates than those included in SBC’s voluntary YZP and “RABT using 
YZP” offers. See YZP Attachment, § 3.3.3; “RABT using YZP” Attachment  § 5.1.  In 
xDSL Issue 8, MCI requests the ability to “place YZP orders via the ICA’s regular 
ordering provision.”  MCI Ex. 9.0 (Tenerelli) at 23.  As Ms. Chapman testified, YZP 
orders are submitted through a separate “YZP process.”  SBC Ex. 3.0 (Chapman) at 22: 
YZP Attachment § 3.1.  MCI, in essence, seeks to change the entire YZP process to 
require SBC to develop a brand new process that applies only to MCI in Illinois, thus 
undermining the very efficiencies that SBC believed it could obtain by offering the 
voluntary YZP arrangement on a 13-state basis. 

MCI points out that SBC’s “own affiliates can utilize the YZP process,” and 
suggests that “SBC’s position that YZP is a ‘voluntary’ offering seems to be a blatant 
attempt to end-run the FCC’s nondiscrimination rules (as well as state prohibitions 
against discrimination).”  MCI Ex. 9 (Tenerelli) at 22-23.  MCI is wrong.  SBC is offering 
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MCI the same voluntary YZP offering that it offers its affiliates, and will continue to offer 
YZP to MCI as long as SBC’s affiliates are offered that option.  SBC Ex. 3 (Chapman) at 
23-24.  Moreover, MCI’s reference to nondiscrimination requirements is a red herring – 
MCI is not seeking access to the same YZP process that SBC offers its affiliates (which 
is precisely what SBC has already offered MCI), but is seeking to arbitrate different 
rates, terms, and conditions for the YZP process, which would apply only to MCI, and 
only in Illinois. 

Finally, even if MCI were correct that the additional YZP ordering processes were 
required by the FCC’s rules and subject to arbitration, MCI’s proposed language should 
still be rejected.  The parties’ competing language addresses the rates that apply when 
MCI submits unnecessary trouble tickets – that is, when MCI submits a trouble ticket in 
connection with the YZP or RABT-YZP ordering processes, but no trouble  is found in 
SBC’s network, or there is no bridged tap, or a vendor meet is scheduled and MCI’s 
technician does not show up or shows up unprepared.  As explained immediately below 
(“unnecessary trouble tickets”), SBC’s tariffed (FCC Tariff No. 2) time and material 
charges should apply in such circumstances, and the mysterious labor rates proposed 
by MCI should be rejected.   

MCI also objects to language specifying four circumstances where time and 
material charges shall apply.  Sections 3.3.3.1 through 3.3.3.4.  As Staff explained, “[i]n 
each of these four examples, MCI requests that SBC perform work, and that work 
proves to be either not needed or cannot be accomplished, due to non-performance by 
MCI.”  Staff Ex. 5 (McClerren) at 10.  As Staff correctly concludes, MCI’s objection to 
these provisions is without merit.  In each of these situations, SBC “incur[s] at least the 
expenses of the technician’s hourly wage and the transportation necessary to get the 
technician to the reported trouble,” and “if MCI’s non-performance results in SBC Illinois 
incurring unnecessary expense, it appears appropriate for MCI to compensate SBC 
Illinois for its expenses incurred.”  Id. at 11.  Moreover, “including this language in the 
interconnection agreement” will “have the benefit of reducing misunderstandings 
between the two parties,” because “both parties will better understand their rights and 
responsibilities in this relationship.”  Id. 

MCI also seeks to change the very manner in which the YZP process operates, 
claiming that the YZP process should follow the standard trouble ticket process.  MCI’s 
proposal should be rejected.  The YZP process and the standard trouble ticket process 
are fundamentally different, and cannot be used interchangeably.  SBC Ex. 3 
(Chapman) at 22.  For instance, the standard trouble ticket process is designed to 
handle actual cases of trouble, while the YZP process is not, but allows a CLEC to 
request conditioning even if the loop is operating as designed.  Id.  To implement MCI’s 
proposed modifications to the YZP process, SBC would have to develop a new YZP 
process to apply to MCI, and only in Illinois; to retrain its personnel on the different 
processes; to develop a mechanism to inform its field personnel which CLECs’ orders 
should be handled under the normal process and which under the new MCI process; 
and to examine each and every YZP request to determine which procedure should 
apply.  Id. at 22-23.  MCI’s proposal would be inefficient, create unnecessary work, 
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introduce increased costs, increase the likelihood of mistakes, and makes little sense.  
Id.   

Unnecessary trouble tickets.  Both MCI and SBC agree that where one party 
opens a trouble ticket, but the trouble is ultimately found in that party’s own equipment, 
that party should compensate the second party via time and material charges for the 
time and effort the second party unnecessarily expended in responding to the trouble 
ticket.  The parties disagree, however, regarding what time and material charges should 
apply.  See Appendix Line Sharing, Sections 8.2.1 and 8.3.3.1; Appendix xDSL, Section 
7.4; Appendix RABT MMP, Section 5.1, YZP Section 3.3.3, and RABT YZP Section 5.1.  
SBC proposes to apply the time and material charges set forth in SBC’s FCC No. 2 
tariff, while MCI proposes to include time and material rates in the Appendix Pricing.  
Consistent with the Commission’s decision in the AT&T arbitration, the Commission 
should adopt SBC’s proposal and reject MCI’s. 

The time and material charges in SBC’s FCC Tariff No. 2 have applied to work 
performed by SBC on a time and material basis for some time.  Indeed, in the recent 
AT&T arbitration, the Commission expressly approved application of the labor rates 
contained in the FCC No. 2 tariff in those instances where SBC certain performed work 
not covered by SBC’s standard non-recurring charges.  Arbitration Decision, Docket No. 
03-0239, at 107.   

MCI, on the other hand, has not provided any support for the time and material 
rates it believes should apply.  MCI has not explained how its proposed labor rates were 
developed, or where they come from.  MCI’s proposed labor rates appear lower than 
SBC’s standard hourly technician labor costs (see, e.g., Docket No. 02-0864), and are 
unsupported by any cost study. 

c) Staff’s Position 

Staff did not offer a sta tement of its position on this issue. 

d) Commission Analysis and Conclusions 

In this issue SBC states that it developed optional processes for testing and 
ordering that CLECs can use with deployment of advanced services.  SBC claims that 
this is “voluntary” and not required under the act.  SBC argues that it should be able to 
apply the SBC’s FCC Tariff No. 2 time and material charges for maintenance work and 
testing ordered by MCI for these advanced services.   

MCI proposes that all of the prices including time and material charges be set 
forth in this agreement to create contractual certainty and to clarify to both parties what 
exactly each charge will be for element and services that are ordered.  MCI argues that 
by allowing SBC to charge under its federal ta riff, SBC will have significant latitude in 
amending the prices or the changes, than it would be able to negotiate and obtain 
approval for under an amendment to the prices under this ICA.  MCI cites no authority 
for its position in this matter.  
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It appears that SBC has omitted from the issue matrix the language contained in 
Section 9.3.6.  This appeared to be agreed upon language by the party that tracked 
very closely our decision in UNE Issue No. 20 of the AT&T Arbitration.  AT&T Arbitration 
Decision, Docket No. 03-0239 at 84.  We feel that this language should be included in 
this Agreement, striking MCI’s 9.4.1 language at the end of this Section.   

While we do not necessarily agree with SBC’s arguments concerning “voluntary 
testing” in this issue, we do agree that the time and material charges for the 
maintenance and work performed by SBC shall be charged at the SBC’s FCC No. 2   
tariff rate.  Therefore, the Commission will adopt SBC’s language for this issue. 

4. xDSL 5  

Should there be an exception to MCIm’s obligation to pay for acceptance testing 
when certain performance standards are not met? 

a) MCI’s Position 

As in the parties’ current ICA and in the current ICAs between SBC and MCI in  
Michigan and Ohio, there should be an exception in this Agreement to MCI’s obligation 
to pay for acceptance testing for 60 days when SBC fails to properly condition DSL 
loops 90% of the time. 

MCI must rely heavily on SBC meeting its performance obligations under the ICA 
in order to provide service to its end-user customers.  Nowhere is this truer than in the 
context of DSL loop conditioning and provisioning.  Put simply, when SBC fails to 
properly provision DSL loops as required under the ICA, MCI’s business suffers, as 
does its relationship with its end-user customers.  It is therefore crucial to MCI’s ability 
to conduct its DSL business that SBC properly condition and provision DSL loops at the 
time of provisioning. 

MCI therefore proposes that the parties continue to include provisions (9.4.1 et 
seq.) in their current ICA requiring that, when SBC fails to properly provision DSL loops 
90% of the time, MCI will not be required to pay SBC for acceptance testing for a period 
of 60 days.  These proposed provisions impose a modest, but needed, incentive for 
SBC to appropriately condition loops at the time of ordering.  MCI respectfully requests 
that the Commission adopt MCI’s proposed language and maintain the status quo. 

b) SBC’s Position 

As explained under xDSL Issue 4, Acceptance Testing, which is testing 
performed by MCI with voluntary assistance from an SBC technician, is not required by 
the 1996 Act or the FCC’s rules and is not subject to arbitration.  MCI thus has no right 
to arbitrate this issue, or to demand that SBC modify the rates, terms, and conditions 
upon which it has voluntarily offered to perform Acceptance Testing.  If MCI does not 
like those terms, it is entirely capable of dispatching its own technician to the end user’s 
premises when performing its own tests. 
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SBC’s position statement for xDSL Issue 4 addresses this issue fully, and is fully 
incorporated by reference herein. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

In this issue MCI argues that they should not have to pay for services of SBC if SBC 
does not meet the performance obligations for acceptance testing.  MCI feels that it 
would be anti-competitive if it were required to pay for something that SBC cannot 
provide.  MCI further argues that by including this language, it will provide SBC with the 
proper incentive to meet its obligations to MCI.   

SBC states that to the extent that MCI request acceptance testing, it must pay for 
the work performed by SBC on MCI’s behalf.  SBC argues that it is not unreasonable or 
anti-competitive for MCI to be required to pay for the work that it requests and that SBC 
performs.  MCI is seeking nothing more than work from SBC without appropriately 
compensating SBC for the work.  SBC asserts that MCI’s 9.4.1 language should be 
rejected.  SBC also suggests in its conclusion that this acceptance testing is “voluntary” 
and is not required under the Act. 

While we did not agree with SBC’s proposal that this is “voluntary” testing and is 
not required, we agree with SBC that the language contained in 9.4.1 should not be 
included in this agreement.  It is noted that the language in this section is 9.3.6, the 
language that SBC omitted in xDSL Issue 4. 

5. xDSL 6  

Should SBC’s additional intervening law provision be included in the xDSL 
appendix? 

a) MCI’s Position 

SBC’s intervening law provision should not be included in the xDSL Appendix.  
As with SBC’s various other “reservation of rights” clauses, this proposal would permit 
SBC to unilaterally invoke a change in law without first seeking a contract amendment.  
Moreover, comprehensive change of law provisions of universal application are 
contained in the GT&C of the Agreement.  SBC’s proposed provision, therefore, is 
unnecessary and self-serving. This provision is also contrary to the Commission’s XO 
Arbitration Order which rejected language that would allow SBC to unilaterally 
determine what constitutes a change of law and unilaterally amend the ICA.  MCI 
respectfully requests that the Commission reject SBC’s xDSL Appendix intervening law 
provision. 
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b) SBC’s Position 

SBC’s position statement for Line Splitting Issue 10 addresses this issue, and is 
incorporated by reference herein. 

c) Staff’s Position 

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

We reject SBC’s liability and intervening law provisions proposed for inclusion in 
the xDSL Appendix.  SBC’s proposed language is unnecessary since the parties have 
agreed to comprehensive liability and  intervening law provisions of general applicability 
in the GT&C.  Therefore, SBC’s proposed language in Sections 14 of the parties’ xDSL 
Appendix is rejected and shall not be included in the parties’ Agreement. 

6. xDSL 7 

7A: Should the tariffed time and material charges apply for maintenance work 
and testing performed by SBC Illinois at MCI’s request beyond that required under the 
Act or the Parties’ ICA? 

7B: Should MCI’s proposed language relating to Acceptance Testing be 
rejected? 

a) MCI’s Position 

7A: Are acceptance testing, cooperative testing, loop conditioning, maintenance and 
repair of xDSL loops within the scope of SBC’s 251(c)(3) obligations? 

SBC proposes language limiting its obligations under 251(c)(3) of the Act 
pertaining to the provision of xDSL loops.  Although the parties agree that SBC is 
obligated to provide MCI with access to DSL-capable loops, the disagreement pertains 
to the scope of SBC’s obligations. 

SBC’s language ignores the plain requirements of the FCC’s rules in this regard, 
specifically, 47 C.F.R. § 51.319(a)(1)(iii) and (iv).  Those rules clearly require SBC to 
condition, maintain, repair and test xDSL loops provided to MCI.  MCI respectfully 
requests that the Commission adopt MCI’s proposed language on this issue.  

7B: Has SBC waived argument that it did not voluntarily negotiate the items listed in 
7a above? 

SBC has waived the argument that it did not voluntarily negotiate the items listed 
in 7a above.  The very presence of agreed contract language should be prima facie 
evidence that SBC voluntarily negotiated the provisions in question and should not now 
be permitted to argue otherwise. 
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b) SBC’s Position 

7(a).  SBC’s tariffed time and material charges (found in SBC’s FCC Tariff No. 2) 
should apply for all maintenance and testing that is not required by the 1996 Act, and 
that is thus performed by SBC voluntarily.  SBC’s position statement for xDSL Issue 4 
addresses this issue fully, and is incorporated by reference herein.  

7(b).  MCI’s proposed language relating to Acceptance Testing should be 
rejected.  As explained under xDSL Issue 4, Acceptance Testing, which is testing 
performed by MCI with voluntary assistance from an SBC technician, is not required by 
the 1996 Act or the FCC’s rules and is not subject to arbitration.  MCI thus has no right 
to arbitrate this issue, or to demand that SBC modify the rates, terms, and conditions 
upon which it has voluntarily offered to perform Acceptance Testing.  If MCI does not 
like those terms, it is entirely capable of dispatching its own technician to the end user’s 
premises when performing its own tests. 

SBC’s position statement for xDSL Issue 4 addresses this issue fully, and is 
incorporated by reference herein.  

c) Staff’s Position  

Staff did not offer a statement of its position on this issue. 

d) Commission Analysis and Conclusions 

7(a) and 7(b).  The Commission rejects MCI’s proposed language on these 
issues.    Moreover, as the Commission explains in its conclusion of xDSL Issue 4, the 
Commission adopts SBC’s proposal to apply its tariffed time and material charges 
(found in SBC’s FCC Tariff No. 2) for all optional ordering processes that are performed 
by SBC.  

7. xDSL 8  

MCIm: What terms and conditions should apply to YZP trouble tickets? 

SBC Illinois:   Should the tariffed time and material charges apply for work  
performed by SBC Illinois at MCI’s request  beyond that required under the Act or the 
Parties’ ICA?  

a) MCI’s Position 

The same terms and conditions applied for general trouble ticket dispatch should 
apply to YZP trouble ticket dispatch.  These general requirements are set forth in the 
UNE Appendix of the agreement and require that each party bear the cost of dispatches 
it initiates in error.   

The main dispute between MCI and SBC on this issue stems from SBC’s position 
that it is not required to make the YZP available to MCI, but instead is doing so 
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“voluntarily.”  SBC’s proposed YZP language would require MCI to “acknowledge and 
agree” that YZP “constitutes a voluntary offering that is not mandated by the Act, is not 
being offered pursuant to sections 251 and 252 of the Act, and is not subject to the 
arbitration process set forth in section 252 of the Act.” 

However, it is not appropriate for SBC to make YZP trouble tickets available to 
MCI only as a “voluntary” offering.  It is critical that MCI and all other CLECs be able to 
place orders via YZP.  SBC readily admits that its own affiliates can utilize the YZP 
process; indeed, SBC itself proposed language for the YZP appendix stating that SBC 
will provide MCI with “access to the YZP ordering process on a non-discriminatory basis 
and at parity with the YZP ordering process it provides to itself or any of its affiliates in 
Illinois providing advanced service and other CLECs.”  The Triennial Review Order 
reiterated that SBC is required to make loops and (subject to the “grandfathering” rules) 
the HFPL available to MCI and other CLECs as UNEs, meaning they must be provided 
on the same terms and conditions that SBC offers to itself and its affiliates.  47 C.F.R. § 
51.311(b).  SBC’s position that YZP is a “voluntary” offering seems to be a blatant 
attempt to end-run the FCC’s nondiscrimination rules (as well as state prohibitions 
against discrimination). 

The parties’ disagreement of SBC’s YZP proposal does not revolve solely around 
the issue of whether the offering is voluntary.  Nevertheless, that is certainly the main 
issue, and if the Commission agrees with MCI on that point, it should simply reject 
SBC’s proposal to include any separate appendix in the ICA, and order that MCI may 
place YZP orders via the ICA’s regular ordering provisions. 

However, if the Commission decides that a separate appendix for YZP is 
appropriate, it must ensure that the appendix does not contain any of SBC’s proposed 
anti-competitive language restricting MCI’s use of the HFPL that the Commission 
presumably will reject in other areas. 

For example, SBC’s proposed appendix would allow SBC to establish prices for 
work on YZP trouble tickets based on SBC’s federal tariff, and provides that the rates 
“shall be deemed to be automatically revised and updated in the event that the 
referenced tariffed rates are modified during the term” of the ICA.  This presents 
basically the same problems as SBC’s proposal in Issue xDSL 4 above, and should be 
rejected for the same reasons.  Essentially, SBC seeks again to give itself unilateral 
authority, by amending its federal tariff, to amend the rates in the ICA.  SBC’s proposal 
would again allow it to change rates in the ICA in a way that is arguably not subject to 
review by the Commission. 

In addition, pursuant to SBC’s position that YZP is a “voluntary” offering, it has 
proposed a provision that would allow either party to terminate the YZP appendix upon 
30 days’ notice.  But as discussed above, YZP is not a “voluntary” offering, and SBC 
thus should have no right to terminate the offering at its whim. 
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To address these concerns, if the Commission decides that a separate appendix 
is appropriate for YZP, it should order that the terms of that appendix be consistent with 
the ICA’s standard ordering provisions for loops or line splitting. 

b) SBC’s Position 

SBC’s tariffed time and material charges (found in SBC’s FCC Tariff No. 2) 
should apply for all optional ordering processes that are not required by the 1996 Act, 
and that are thus performed by SBC voluntarily.  SBC’s position statement for xDSL 
Issue 4 addresses this issue, and is incorporated by reference herein. 

c) Staff’s Position 

In xDSL Issue 8, SBC Illinois proposes to include language into the 
interconnection agreement that would specify situations in which MCI would have to 
compensate SBC Illinois for expenses incurred due to MCI’s non-performance.  YZP is 
an alternative ordering process for CLECs ordering xDSL loops. Under the normal xDSL 
ordering process, CLECs request available conditioning, such as removal of excessive 
bridge taps or load coils, via a local service request.  Id. This conditioning may be 
requested during the initial provisioning process or after the xDSL loop has been 
installed.  Id. Under the YZP ordering process, CLECs order an xDSL loop in its current 
form, and after the loop has been provisioned request any desired loop conditioning. Id.  

MCI believes the same terms and conditions as applied for general trouble ticket 
dispatch should apply to YZP trouble ticket dispatch. These general requirements are 
set forth in the UNE Appendix of the agreement and require each party to bear the cost 
of its erroneous dispatches.   

SBC Illinois outlines four situations in which SBC Illinois incurs unnecessary 
expenses due to non-performance by MCI.  SBC Illinois’ four situations are included 
below in its proposed language for Sections 3.3.3.1 through 3.3.3.4.  Id.; see, also, e.g., 
Master List of Issues, Illinois MCIm Negotiations, xDSL- Decision Point List (DPL), 
7/16/04, pp. 20-21.  In each of these four examples, MCI requests that SBC Illinois 
perform work, and that work proves to be either not needed or cannot be accomplished, 
due to non-performance by MCI.  

One purpose of an interconnection agreement is to provide as much specificity in 
the relationship between the ILEC and the CLEC as each party deems necessary.   By 
including this language in the interconnection agreement, both parties will better 
understand their rights and responsibilities in this relationship. Id. It is reasonable to 
believe that this level of specificity will also have the benefit of reducing 
misunderstandings between the two parties.   

Staff recommends that the interconnection agreement include the YZP trouble 
ticket language proposed by SBC Illinois in Sections 3.3.3.1 through 3.3.3.4, with the 
following caveat. In the Staff’s view, the philosophy of “cost causer pays” should extend 
to both parties. Consequently, to the extent MCI is unable to resolve a YZP trouble 
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ticket due to the non-performance of SBC Illinois, MCI should also receive 
compensation for expenses incurred from SBC Illinois.   

d) Commission Analysis and Conclusions 

The issue of YZP is best described as what terms and conditions should apply to 
YZP trouble tickets.  In xDSL Issue 8, SBC Illinois proposes to include language into the 
interconnection agreement that would specify situations in which MCI would have to 
compensate SBC Illinois for expenses incurred due to MCI’s non-performance.    

MCI argues that the same terms and conditions should apply to YZP trouble 
ticket dispatch as for general trouble ticket dispatch.  These general requirements are 
set forth in the UNE Appendix of the agreement and require each party to bear the cost 
of its erroneous dispatches.   

SBC proposes to apply the time and material charges in its FCC Tariff No. 2, as it 
does with all optional ordering processes not required by TA 96.  As Staff points out, 
YZP is an alternative ordering process for CLECs ordering xDLS loops.  

The Commission agrees with Staff and finds that the interconnection agreement 
should include the YZP trouble ticket language proposed by SBC Illinois in Sections  
3.3.3.1 through 3.3.3.4.  This language will have MCI compensate SBC Illinois for 
expenses SBC Illinois incurs due to MCI’s non-performance. Furthermore, the 
philosophy of “cost causer pays” should extend to both parties.  The Commission heeds 
Staff’s caveat and finds to the extent MCI is unable to resolve an YZP trouble ticket due 
to the non-performance of SBC Illinois, MCI should also receive compensation for 
expenses incurred from SBC Illinois.  

VI. ARBITRATION STANDARDS  

Under subsection 252(c) of TA96, the Commission is required to resolve open 
issues, and impose conditions upon the parties, in a manner that comports with three 
standards. The Commission holds that the analysis in this arbitration decision satisfies 
that requirement.  

First, subsection 252(c)(1) directs the state commissions to “ensure that such 
resolution and conditions meet the requirements of section 251, including the 
regulations prescribed by the [FCC] pursuant to section 251.” In this arbitration, the 
Commission has directed the parties to include provisions in their interconnection 
agreement that fully comport with Section 251 requirements and FCC regulations.  

Second, subsection 252(c)(2) requires that we “establish any rates for 
interconnection, services or network elements according to subsection [252(d)].” Here,  
most of the pertinent rates were already established by the parties through mutual 
agreement. Insofar as the Commission’s resolution of open issues will affect those or 
other rates in the parties’ interconnection agreement, we require, and expect the parties 
to establish, rates that are in accord with subsection 252(d) of TA96.  
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Third, pursuant to subsection 252(c)(3), the Commission must “provide a 
schedule for implementation of the terms and conditions by the parties to the 
agreement.” Therefore, the Commission directs that the parties file, within  30 calendar 
days of the date of service of this arbitration decision, their complete interconnection 
agreement for Commission approval pursuant to subsection 252(e) of TA96.   

By Order of the Commission this 30th  day of November, 2004. 
 
 
 
        (SIGNED) EDWARD C. HURLEY 
 
 Chairman 

 


